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Site Name: Novak Sanitary Landf1l
TOD No.: F3-8405-11

6.2.2 Inorganic Data Lab Case 2874

6.2.2.1 Introduction .
The findings offered in this report are based upon a review of all available
sample data, Otank results, matrix spike and duplicate analysis results.
calibration data, and qua]ity assurance documentation. -

6.2.2.2 Qualifiers

It is recommended that thlS data package be ut1llzed only w1th the following
qualifier statements: _ e e e mr——

®  The results which may be qualitatigely questionable are listed below:

Constituént | Samples With Questionable Results
Aluminum © MC4013, MCAO14, MCA086
Selenium MC4014, MCAO15, MCA0S7, MCA0SS8, MCA059
| MC4086, MC408B, MC4092 : J
Cadmium © MC4087, MCA089
Nickel | MC4013, MC4015, HC4058, MCA085, MCA08S
Tin . MC4015, MC4057, MC3087, MCA089

° The aforementioned results were designated questionable since there is
evidence to doubt the presence of these constituents at any concentration
less than or equal to the levels reported. However, it can be assumed .
that concentrations significantly greater than the levels reported’ for :
these samples cannot be present.

° Actual detection limit for cyanide in MC4014 may be higher than reported.
0,9,,
® Actual detection limit for selenium in MC3087 may be higher than rep Aﬁﬁy

° Ttn results for samples of a similar chemical and physical nature to
MC4087 may be biased high.

® The reported results for iron and vanadium in MC4085 may not accurately
: reflect the average concentrations of these constituents.

® The reported rasult for zinc in MC4087‘may not accurately reflect the
average concentration of this constituent. Y,

201008



Site Name: Novak Sanitary Landfill
TDD No.: F3-8405-11

-

6.2.2.3 Findings

° Field blank analysis revealed the presence of cadmium and selenium at’
levels sufficient to question the aforementioned results for these
parameters.

®  Lal Uluik anaiysis revealed the presence of tin, nicke], and alum1num at.
levels sufficient to question the aforementioned results for these
parameters.

° Low matrix spike recovery was reported for selenium in MC4087 and cyanude
in MC4014.

®  High matrix spike recovery was reported for tin in MC4087. _.. ... ._ .

e e e g AT L, 4 adm. T AR T A

® High relative percent difference results were reported for iron and

vanadium in MCA02S and zinc in MCA087 {ndicating-sample non=homegeneityr—m —
6.2.2.4 Summary
This Quality Assurance Review has identified the following areas of concern;
field and lab blank contam1natlon, matrix interferences and sample non- |

- homogeneity.

Please see the accompanying support documentation appendix for specifics on
this Quality Assurance Review. ,

Report prepared by Debra K. White: - ' Date: 8/6/84

Report reviewed by E. Ramona Trovetot ' Date: 8/14/84
Origy,
Regy Nay

201009
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Site Name: Novak Sanitary Landfill

TDD No.:  F3-8405-11 O

6.2 Quality Assurance Review
6.2.1 Organic Data: Lab Case 2874

6.2.1.1 Introduction

The findings offered in this report are based upon a general review of- the

data for a volatile organics analyses of eleven aqueous samples. Sample data,
target compound matching quality, blank analyses results, surrogate spike
recoveries, matrix spike and duplicate analyses results, BFB tuning performance, -
tentatively identified compounds, standards performance, and calculat1ons

wera examined in detail. , -

s TR Kiee

6.2.1.2 Qualifiers

. It is recommended that this data package be utilized only with the follow1ng

qualifier statements:
° A1l methylene thoride results except for sample C4422 may be questionable.
® A1l acetone results may be questionaer.

® All 2-butanone (MEK) results except fir samples C4406 and C4426 may be
questionable,

° Positive results for the following ta‘get compounds may be ques;ionable:

Compound ‘ Sample(s)
—~1,2-dichloropropane C4405, C4406
- Styrene C4405
_dichlorodifluoromethane C4405
—~2-hexanone (MBK) : C4406, €426

— trichlorofluoromethane C4405
chloraobenzene C4406, C4422
1,1,1-trichloroethane C4405

benzene 4422
_ toluene ca423

® Actual concentrations of the following compounds may be slightly less
than reported by the laboratory:

op/"/
Sample Compound ”ﬁp
C4406 2-butanone (MEK)
C4a422 carbon disulfide
201016
s A i
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1.

2.

© 3.

4,
“blank C4427, and the method blank was noted in sufficient quantity to

10.

1.

)

6.2.1.3 Findings | ‘ ~'f,r-'~‘~ : , ”' i -

)

Site Name: Novak Sanitary Landfill
TOD No.: F3-8405-11

- —

Methylene chloride in the laboratory blanks, field blank Cca427, and method -
blank was of sufficient magnitude to question the presence of methylene ‘
chloride in all samples except C4422. .

Acetone contamination of the laboratory blanks, field blank ca427, and
method blank was of sufficient” magnitude to question the presence of
acetone in all samples.

MEK (2-butanone) in the laboratory blanks. field blank C4427, and method .. St e
blank was of sufficient magnitude to question its presence in all samples

except C4406 and C4426 ST

The presence of 1 2-dichloropropane in a laboratory blank, the field

question the 1,2-dichloropropane result in samples C4405 and. C4406 e

.'The styrene result in sample 04405 was questionable because of the presence

of styrene in one iaboratory blank, The spectra presented for confirmation
was of poor matching quality. ' 4

Benzene was present in a laboratory blank ‘the method blank, and the
field blank C4427 in sufficient magnitude to question the presence of °

_benzene in sample Ca422.

The presence of 2-hexanone (MBK: in suff1c1ent quantities in field blank
C4427 made the MBK result in sa.iple C4406 questionable.

‘The chlorobenzene results in saiples C4422 and C4406 were questionable

because of the presence of chlo-obenzene in sufficient quantities in one
laboratory blank. The spectra ,-resented for confirmation for sample
C4422 was of poor matching quality.

Toluene was found in two laboratory blanks and the field blank (4427 in
sufficient quantity to question ‘the toluene result in sample C4423.

Dichlorodifluoromethane was noted in the quantitation list of sample

C3406 at a concentration of 2.6 ug/1. Spectral confirmation was provided
with the spectra for vinyl chloride for sample C4406 presented in the ‘
supplemental data requested of the laboratory. The two compounds are
coeluting, and both are p.esent in the spectra for vinyl chloride.

y

The following target compounds identified and quantified as hits may be
questionable due to poor or insufficient spectral matching quality:

Compound Sample

dichlorodifluoromethane C4405

trichlorofluoromethane 4405 : HWWWM;
1,1,1-trichloroethane C4405 ' MRegy ™~
styrene C4405 - See Finding #5.

chlorobenzene , C4422 - See Finding #8

2-hexanone (MBK) C4426 20101
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Site Name: Novak Sanitary Landfill
TDD No.:  F3-8405-11

12. The following target compounds were not corrected for blanks, though e\,./
the analyte appeared in at least one of the laboratory blanks, method
blank, or field blank, C4427. Only confident target compounds are listed
“below. Actual concentrations of these analytes may be slightly less
than the laboratory reported values.

Compound Sample
2-butanone (MEK) ' rannc
carbon disulfide : C4426

13. Two BFB tunes did not meet QC criteria. The BFB tune of 7/1/84 (10:41)
contained deviations for four masses. Mass 95 was not the base peak as
required, mass 174 was. Three other masses slightly exceeded QC limits;
mass 75, mass 96, and mass 173. The BFB tune of 7/1/84 (l 40) had one
mass exceed1ng QC criteria, mass 173. , .

14. 25 of 54 surrogate recoveries were outszde of QC 1im1ts. The lab narratwve
stated the d-8 toluene spiking solntion had dataripnratsed and copreetive

action would be taken.

15. All ten volatiles matrix spike and matrix spike duplicates had recoveries
greater than QC limits. However, all relative percent difference
calculations between the matrix spike and matrix spike duplicate were
within QC Timits. The laboratory believed the spiking solution had ,
evaporated and concent ~ated, producing the previously mentioned results. </
The laboratory promisei to take corrective action.

16. The laboratory reportei results to four significant digits. This was not
necessary and not suppirted by the precision of the method.

6.2.1.4 Summary

This Quality Assurance Review has identified the following areas of concern;
blank contamination, poor target matching quality, BFB tuning performance ..
outside of QC criteria, and surrogate and matrix spike recoverles exceeding

QC limits. _

Please see the accompanying support documentation appendix for specifics on
this Quality Assurance Review.

Report prepared by Charles S. Sands, Jr. _ Date: x>

{pay)
Wii9ryg W,
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COMMONWEALTH OF PENNSYLVANIA -
DEPARTMENT OF ENVIRONMENTAL RESOURCES
OFFICE OF CHIEF COUNSEL - EASTERN REGION

1314 CHESTNUT STREET - 12th FLOOR
PHILADELPHIA, PA 19107-4786

; DER-RECEIVED . , -
| PR Telephone: (215) 875-7486 Kosnt JandSt
! MAR 28 1985 March 27, 1985 . . LelohC.

g The Honorable RAnthony J. Mazullo, Jr. ' - ' N
Environmental Hearing Board
221 North Second Street
Third Floor
Harrisburg, PA 17101

RE ‘Novak V. DER, - v o n s e s ome s
Docket No. 84-425—M

Dear Mr. Mazullo:

This is to confirm my telephone request to you concerning the above appeal.
I have been advised by Department staff that a sinkhole has formed in a corner
- of the Novak Landfill, in the middle of the area proposed for the large
K/ sedimentation basin, and that two additional holes are forming within several
feet of the existing hole. As Mr. Karess has agreed in my telephone conver-
sation with him concerning my intention to call you on this matter, this new

event will certamly preclude use of the proposed area for a sedimentation
basin, for various technical reasons.

Through Mr Manduke, the Department attempted to show its concerns about

F solutioning and sinkhole formation at the site (Notes of Testimony, January 2,
- 1985, pp. 378-390). However, the Department believes that this recent event
. has additional implications for closure of the site and the disposition of
the southernmost excavated trench. The Department therefore respectfully
requests that the Board reopen the supersedeas hearings.on the basis of mewly
acquired mformatmn, we believe that no Order should issue until the examiner

has seen the site in person, and heard the partles‘ respective contentions as to
the significance of the sinkholes.,

ém ely yours, <) [ ]
, j 7(.x,v ‘Z /Q ~{ / (pay)

KENNETH A. GELBORD WhiRio
Assistant Counsel

L cc: Martin J. Karess, Esquire
Michael J. Sheridan, Esquire
Mr. Bruce Beitler '
Mr. Joseph Manduke

:Mr, Joseph Pamponi

DT 201019
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. _ . ViR 90
sussec:(_novak LANDFILL) S

$#100534 :

: ‘ th Whitehall Township
( Lehigh County )
T0:"

Bruce Beitler
Regional Operations Supervisor

FROM: ~-Joseph P. Pomponi

Field Operations Supervisor

} COMMONWEALTH OF PENNSYLVANIA

March 27, 1985

se p

Visit to the above site accompanied by Manduke and Rajkotia on
March 27, 1985 pursuant to complaints of possible sink holes

reveals following:

1. A sink hole was seen in the sedimentation pond. =~

T e R ETTEL. 2 e T T SIS

The size was approximately three feet in diameter

s £ = A ~ 15 W XU TRRD W U, 3 - T, ) ) LY .
--—and fcur fccot dccp. -Adjacent -to the—sinkThole—Im

a westerly direction existed two depressions which
mav indicate future sink holes. The visible sink
hole lies in a direct line northeast of the sink
hole at the treeline off the landfill property.

It seems as if the new sinkholes are extending

toward trenches 4 and 5.

2. Above the trench area, there has been deposited
approximately five truck loads of foundry sand.
The owner indicated that the foundry sand came

from Tyler Pipe Company.

Mixed with the sand

was a sizeable amount of solidified tar.

3. The recycling area continues to be operated in

a very haphazard manner.

Mixcd with recyclable

cardboard and paper, evidence of plastic bags

with nonrecyclable materials, one empty five

gallon can labeled chromic acid, some type of

residual waste in plastic

bags and material

scattered on and off the concrete pad. Better
management of the bailed material was evident

on this vinit.

In as much as the ncw-sink holes seem to be headed toward Trench

'

4, any new wastes dumped in this area may contribute toward a

chronic groundwater problem.

JPP/bal

201020
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WALTER B. SATTERTHWAITE ASSOCIATES, INC.
11 N. FIVE POINTS ROAD Walter 8. Salterthwaite, PG,

David F. Lakatos, PE.
(215) 692-5770 April 11, 1985 Principal

Mr. Joseph Manduke . mﬂ - .

Division of Solid Waste

Pennsylvania Department of .
Environmental Resources APR 12 1983
1875 New Hope Street

. Norristown, PA 19401 . _ , -

Dear Joe: G e

cad Ce
Re:( Nova ‘ dfill ded54Go.
South Whitehall Township

Lehigh County, Pennsylvania

WEST CHESTER, PA 19380 e L/

B e T s

The two new monitor wells selected by Mr. Satterthwaite and

yourself on April ¢, 1285, &5 replacemen py
Wells Nos. 1 and 2 are scheduled to be drilled starting Monday,
April 15, 198S. Based on our experience with drilling Monitor
Wells Nos. 5 and 6, the installation of the new wells will take
at least two full days.

Existing Monitor Wells Nos. 1 and 2 will be abandoned

following the specifications outlined in Mr. Satterthwaite's
letter of April 10, 1985, to DER, after the two new monitor wells
are drilled.

Pending weather conditions and the completion of the new

monitor wells, groundwater sampling will be done on April 23,

S

5 4es- e 1985,

i&
1;0 ,3

If conditions change and sampling is postponed, we will

promptly notify you.

Sincerely,

Richard T. Wroblewski
Project Geologist

RTW/eks

ccC:

Mr. Louis J. Novak

Martin J. Karess, Esquire
Michael J. Sheridan, Esquire G
Mr. Joseph Pomponi Mty
Mr. Jim Dolan’ Regy "

R



X 9 L | coMMONWEALTH OF PENNSYLVANIA

KORFRSTOWN
APR12 1985

_ OA.501 12-67
April 11, 1985

~ i, ——

\_/ ~“SuBkECT:  SITE INSPECTION ' : -
NOVAK LANDFILL }4100534 ‘ : .
‘el. 7"\ (e.
Yo: . Joseph P. Pomponi

Field Operations Supervisor‘

L

FROM: . . James A. Dolan R
woesme e o o> S0lid Waste Specialis ‘ : .

B e dac i T - .- -
. .

As per your request, I inspegted ﬁhe subject landfill on April
10, 1985 for suspected dumping in the area of the demo fill.

There is no evidence of recent dumping in the demo fill area: —The o —mrmm—
. area is being levelled and large quantities of earth are being - -
. moved around. Thare wae ana_ (1) emall pile of plywmod and 2 drum
off to one side, but no signs of large scale deposition of waste.

Several "rolloffs" were lined up to the west of the demo area, but
I could not ascertain their contents.

\\,/ JPP/hal

CC: Bruce Beitler
€ary Bonner -/

"

LI Uf‘:x_:”-"_;.
i Y

(Reg)

: | | 201023
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OA-501

T12-67

April 29, 1985

sussect:  (CNOVAK LANDFILL #100534 )

TO:

FROM:

April 29, 1985

S jtehall Township
Lehigh County

Bruce Beitler
Regional Operations Supervisor

' Josep ‘;E{gy;ésgﬁ
T Fi2ld o tions Supervisor

Visit to the above site reveals the following:
Transfer and recycling area

At the time of the visit Truck - Valley Disposal
License #CK-3057 had dumped its contents and left
PAd area

Few minutes later Truck - Valley Disposal -
dumped its contents in PAd area. Contents were
noted to be approximately 80 to 95% household
garbage including a small upholstered chair,
trash and approximately 10% cardboard, paper
and other recyclables. Truck License Number
CX 21257 (#7) painted on truck.

Trash and litter scattered in area.

Visited the new well, 1A, located approximately 150 to
200 feet noxrth of old Well 1 (North west end of trench area).

Static water level 112.5 feet to top of~casing
Temperature 17°C
S.C. 1820
Total depth 135 feet
Well (1) ol1d well - Casing broken at ground surface. Should
be repaired or replaced to prohibit surface water from going

directly into groundwater. Static water level 102 feet of
casing,advised Mr. Novak. QMEMMI
£/

o)

-

bv"-

COMMONWEALTH OF PENNSYLVANIA

B



Page 2
Location - Northeasf end .,of,‘ﬁrépch area
Well 27 - approx'ima‘teily“loo feet north of old well #2
Static water level'116;‘5 feet
Temperature 17°Cv oL
S.C. 480 |
Total depth 175 feet
Attempt to measure water level in old Well 2 not successful.

Well 5 ~ Static water level 64v..0 feet to top of casing

Well 6 -~ Static water level 78.8 feet to top of casing.
-D“ﬂ L nde %0’4 ‘PMW/‘(J 7{4&-J 5,(0*\1
wet/. | A

Wel)- 2.4
~34 (Rlawr)

e

"""""

ORigyy,
Reg AL

201025
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OFFICE OF CHIEF QOUNSEL - EASTERN REGION
1314 CHESTNUT STREET - 12th FLOOR
PHILADELPHIA, PA 19107-4786

NGRRSTON, Telephone:s (215) 875-7486 Movad 1"“°/rll
MAY 15 1985 . May 14, 1985 19 1,‘ Q

~ Mr. Anthony J. Mazullo, Jr. . - . . —@@PY .
Member

Environmental Hearing Board
221 North Second Street
Third Floor

' Harrisburg, PA 17101

_. Docket No. 84-425-M

Dear Mr, Mazullo:

This is in response to the May 10, 1985 letter of Michael Sheridan, counsel to
Novak Sanitary ILandfill, Inc. in the above matter. I have just been able to
reach the Department's Regulatory Counsel attorney for bonding matters, and

after consulting with him and other Department staff I have the following reply ~
to the matter raised by Mr. Sheridan.
Conflict of 25 Pa. Code § 101.9 with 35 P.S. § 6018,505(3)

The bonds to which § 101.9 refers are, in the language of § 101.9(a), intended
to "abate and prevent pollution of the waters of the Cammonwealth". This regu-
lation is of course prdmlgated under the Clean Streams Law, 35 P.S. §§ 691.1
et seq. The regulation is inconsistent with Section 505(a) of the Solid Waste
Management Act, 35 P.S. § 6018.505(a) because, inter alia, 505(a) mandates a .
bond "for the land affected" to assure compliance not only with the Clean :
Streams Law, but also the Surface Mining Conservation and Reclamation Act, the
Air Pollution Control Act, and the Dam Safety and Encroachments Act. As the
Board is well aware, many non-water-quality factors go into closure of a site,
including but not limited to:

- fire prevention -

- vector control 3

- prevention of harmful storm water runoff

- maintenance of fill grade and integrity to prevent sloughmg

of sections of the fill off permitted bounds op;

- security and prevention of unauthorized site access GINAL

- dust control (Reg)

- control of blowing litter b

- avoidance of flood plain encroachments threatening neighbors; and

conservation of topsoil. N

-~ - _ 201028
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Mr. Anthony J. Mazullo, Jr. , | o
May 14, 1985 o : . -2 -

= o p—

No doubt the Board can supply other exaxtples from its expenence

The Deparment has ample authonty under 505(a) to require posting of a bond

for the full ten (10) years following closure to cover the matters listed above.
Section 901 of the Solid Waste Act, 35 P.S. § 6018.901, calls for that act to ~
be interpreted liberally to effect its ends. The goal in the instant case is
maintenance of financial leverage for the Department, the threat of exercise of
which would be sufficient to deter Novak or Novak's potential successors in
interest - from making a financial choice to abandon the site rather than close
and maintain it properly. Novak, movants-in these supersedeas proceedings, have -~
failed to carry the burden of demonstrating that a bond of less than the full

amount for less than the full t:en-year term is sufficient to assure closure of

the entire landfill.

Disturbing Facts Concerning Groundwater Sampllrg e

[ —

(RN S =

In seeking a supersedeas, Novak - bears the burden of demonstrat.mg oon'plxance
with law and permit vegulation. Tn violate a reculation is to violate the Solid
Waste Act. 35 P.S. § 6018.610(9). 25 Pa. Code § 75.24(b)(4)(i) requires that
sampling results from groundwater monitoring wells be submitted to the
Department quarterly. The Department demonstrated through cross-examination

of Walter Satterthwaite that that Novak failed to make the mandated monitoring
submissions in 1984 [N.T. Dec. 27, 1984, pp. 140-149]. Now, in 1985, Novak has
not yet submitted a full round of sampling for all available wells. Of the six
wells on site, Novak during 1985 has submitted sampling results only for wells 5
and 6, and not results for all parameters required. ,

The Examiner will recall the Department's consternation over the scheduled sp11t
sampling Novak cancelled on the very morning it was to occur. Department staff
conducted their own sampling on April 29, 1985 for those parameters for which
laboratory time was available. New wells l(a) and 2(a), which were intended to
replace wells 1 and 2 but which Satterthwaite now deems unsatisfactory, shows
the following non-natural-quality results:

well 1(a) ' | .
Benzene 107 ppb (parts per billion)
Chlorobenzene 24 ppb

Well 2(a)
1,1 dichloroethane @ 1 ppb -
1,2 dichloroethene 4.7 ppb
1,1,1 trichloroethene 17 ppb
m 1.1

The Department's field blanks showed none of the above substances detectable.

Ju,h,

{hcaj

. | o 201027
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Mr. Anthony J. Mazullo, Jr.

May 14, 1985 -3 - -

Mr. Pamponi advises me that last week copies of these sample results were mailed
to Louis Novak and Walter Satterthwaite.

These are preliminary indications of groundwater contamination. Novak has not ~ -
provided the Department with results for wells 3 and 4 for many months. The
‘Board should bear in mind that it ‘is in these circumstances it is contemplating
issuance of a supersedeas to a party which has failed to carry its burden of
demonstrating lack of environmental harm and which is not in campliance with the
critical groundwater monitoring requirements.— Novak must not be permitted to
benefit from its failure to monitor. The Department fears that lawfully

required monitoring will reveal actual pollution aside from any allegedly caused
by wells 1 and 2.

The Board should not alter the Department's Order.

Very truly you.rs ’

IJI

KENNETH A. GELBURD
Assistant Counsel

cc: Michael J. Sheridan, Esquire
Bruce Beitler .
John Dernbach, Esquire
William Calder, Esquire
Martin J. Karess, Esquire
HE 160

"

U4 i, N
thegy ¢
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PHONE: (215) 965-2920

= .
-« #50NALD W. SNYDER. MemMeER : , COMMITTEES
MOUSE POST OFFICE BOX 163 e
MAIN CAPITOL BUILDING
HARRISBURG, PA 17120
PHONE: (T17) 7874145

HEALTH AND WELFARE

LOCAL GOVERNMENT

MINES AND ENERGY MANAGEMENT
POLICY

228 STATE AVENUE T
EMMAUS, PA 18049

<

DER-RECERED Q
NORRISTOWN - HOUSE OF REPRESENTATIVES
MAY 17 1985 COMMONWEALTH OF PENNSYLVANIA
HARRISBURG
May 15, 1985 gi: Y Wil
Mr. Leon T. Gonshor - /éj
Department of Environmental Resources ‘ ' &[\

1875 New Hope Street
Norristown, PA 19401

Dear Mr. Gonshor,

Just when I think I have the ]jepari:rnent of Ehvironmental Resources

- figured out, your employees always come up with a new one. It is my under-

standing that the results of tests conducted at the monitoring wells of the
Novak landfill proved that pollutants were contained in the water's source.
This would lead one to bélieve that a problem exists. However, it appears .
that the landfill operators are drilling new wells with the hope of finding a
water source that is not polluted.  What is the purpose of doing this?

- Secondly, I have also learned that the Department is draiting a new
closure order for the landfill which would have a deadline of September, 1986.
This is being done in accordance with what appears to be the judge's decision
in this matter. Is it true that Judge Mazullo cannot take into consideration
the fact that the wells contain contaminated water in his decision because the
Department failed to enter this into evidence prior to the hearing? It seems
that the harder the Department tries, the better off Mr. Novak becomes. 1
am confused as to whom the Department is trying to protect since the more
evidence you obtain to indicate that the danger to the public's health and safety
exists, the longer the landfill seems to be able to operate. I would appre-
ciate any information you can share with me in the status of the landfill
operation because the information noted above is coming from the residents,
and the residents are understandably becoming more angry, and due to the
fact that I am closer to them than you are, guess who is getting the phone calls.

Thank you for your cooperation. I know it's not easy to answer these
kinds of letters -- nor is it easy to write them.

. OE/G,’.:I-
rely, /,?ea;mé
/
[0 Orepdler__
on Snyder o '1
‘State Representative ‘
134th Legislative District 20 102&

"®
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departuent of faviromaeatal lQesources !

1575 iew dope Street
sorristown, Fa 1843l
2lo 27u=-1323

June 11, 1935

The iionorable Jonald J. Sayder

Jouse of Representatives

Comonwealth of Pemmsyivania

228 State Avemue . - —
Eemmaus, PA 13049

Dear ilepresentative Snyder:

‘

-\,“

~— "

Land{r/

lc l,-‘

Tals is in reply w your lecter of @y 1), 1Joo regarding toe dovas fawdgdill ia

Soutn \hiitenall Towas:add, Leaish Comtys - o o

N,

a.

Pgere
-

AS part i tie iijicacion, Cie eOlu,y consulbant rof Gile wanuiill cesuilled

that GO Of U uictunbn, wodls weid Sddupell/ OB oosn ald e Conl™
taaination in taese wWwalls was actually roa tae infilcravion of surface w4ter.
Ne Judie JcCipied Liid CE5TLCOY uld eSS ~Elid widle LEDiaced. L@ wells were
sited and Installed with our approval and che initial saupling cas just ocen
recaived amnd saows essentiaily coe sase contanination a3 twe original replaced

wells. Copies of thie results dare alosed for your inforuacioa.

as I aa sure you «@oow Cle lanurill :as aoc operated since last octover did G
Departueac’s position s ot cunged sincs e issucd our oruer. i .ajurity
of the departaenc's evidonce cad wituessss testiuony oeiore T £is centered oa
tne oxiscing SJLouikiditels contallualion conczrus. D12 earingg caoainer .ds uot
scuaduled gy additional cesring dutes ad e are currently aJaiting nis

decision.

If you have any additional ruestions in cais uatter, plesse feei froe o contact

mee

Very truly yours,

LEON T. GXS:(IOR

Regional Director

cc: ifr. Allen
tr. Lynne"
Re 24101.9

ENCLOSURLS

201

CE e A .

"
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WALTER B. SA'ITERTHWAITE ASSOCIATES lNC

June 19, 1985

- DER-RECEIV
NORR: STOW?JD

Mr. James Dolan .
Pennsylvania Department of  JUN 241385
Environmental Resources '

520 East Broad Street

Bethlehem, PA 18018

RE: ( Novak Landfil;)
ou ehall Township Lehigh County

Mr. Dolan'

This letter is to inform you we will be re-sampling 2 of the
new monitor wells at the Novak Landfill on Tuesday, June 25,
1985. The re-sampling of select wells is being scheduled since
the purging may not have sufficiently cleaned the wells prior to
sampling. This second analysis will also serve as an accuracy
basis in respect to the preliminary laboratory reports of the May
23, 1985 split sampling. . The available laboratory results from

the May 23, 1985 sampling will be forwarded after the preliminary
results have been verified. .

"Sincerely,

‘ @ C/é S

Richard T. Wroblewski-
. ‘Project Geologist

RTW/dah

cc: Mr. Louis Novak, Sr.
Martin Karess, Esq.

R | 20103{

{1 N.FIVEPOINTSROAD . . Walter B. Satterthwatle, PG,
WESTCHESTER,PA 19380  cavdblokmert
(215)692-5770 | Principoi
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PENNSY!.VAN!A m

:::HMr. Louis J. Novak

. COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Bethlehem District Office

— Bureau of Solid Waste Mgmt.
AUG 30 1985 520 East Broad Street

Bethlehem, PA 18018

August 28, 1985

]
Novak Sanitary Landfill

South Whitehal]l Township
Lehigh County =

4 —

Novak Sanitary Landfill, Inc.
R. D.. N
Allentown, Pennsylvania 18104

S | " 861-2070 A -

.Dear Mr. Novak: o o s T, R

MoaTIcEc. 0F _ _VIOQLATTIAON

1
"

Please be advised that you have failed to provide the Department

' with the results of the July 26, 1985, surface water analysis, as well as
- the. subsequent groundwater samples taken by your consultant.

Therefore, it is requested that you supply this Department all
the results of the July 26, 1985, samples as well as any other subsequent
groundwater samples within three (3) days of the receipt of this notice.

This letter does not waive either expressly or by implication the
power or authority of the Commonwealth of Pennsylvania to prosecute for any

| . and all violations of law arising prior to or after the issuance of this
: JVIetter. -or the conditions upon which the letter is based. This letter shall

~-not be construed so as to waive or impair any rights of the Department of
Environmental Resources heretofore or hereafter existing.

P Yi This Tetter shall also not be construed as a final action of the
Department of Environmental Resources.

oy f

l,a AR

- 1f you have any questions concern1ng this matter, please feel
free to contact me at the above number.

Very truly yours,

%*f : JOSEPH P, POMPONI

Field Operations Supervisor

Lppimin g,%

c: Ken Gelburd, Esq.
Walter B. Satterthwaite Assoc.

. "w~uuv
.e

1

1

"%



FOX, DIFFER, CALLAHAN,ULRICH & O'HARA

ANTHONY L.DIFFER :
PAUL W. CALLANAN ATTORNEYS AT LAW

PARKE H, ULRICH 3 SWSDE STREET

FRANCIS P. O'HARA .
MICHAEL J. SHERIDAN NORRISTOWN, PENNSYLVANIA 19401

WILLIAM F. FOX.JR.
BRIAN MCDEVITT o
JOSEPH A.LASHINGER, JR. ) (21%) 279-9600
STEVEN T. O'NEILL o

DER-RECEIVED
M2 STIWN

SEP 271985

September 24, 1985

Environmental Hearing Board

221 North Second Street

Third Floor

Barrisburg, Pennsylvania 17101

: (Novak Sanitary Landfill

Docket No. 84~425-M

Gentlemen:

HENRY I.FOX . com

(18695-1948)

WILLIAM F, FOX
19351978

ROBERT W. HONEYMAN

RUSSELL £.ELLIS
OF CouNnsEL

Lelsl G.

Enclosed herewith for filing is a Petition for Supersedeas with
regard to the above matter which is currently pending before Judge Mazullo.
" We would appreciate it if the hearing on this Petition for Supersedeas

could be scheduled as soon as possible.

\/f

Very truly youré,, j /f
i :

... MICHAEL J. sxm D
MJS :mb .

cc: Bureau of Litigation
v/ Mr. Wayne L. Lynn
Department of Environmental Resources
Kenneth A. Gelburd
Department of Environmental Resources

i
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. ENVIRONMENTAL HEARING BOARD
RURRRG A2 Third Floor
’ 221 North Second Street
- Harrisbur Pennsylvania 17101 -
SEP 271965 9 ¥

LOUIS J. NOVAK, SR., DOCKET NO. 84-425-M
HILDA NOVAK, ' o
NOVAK SANITARY LANDFILL, INC.

vs. ATTORNEY I.D. #09301

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL RESOURCES
APPELLEE

a0 00 8 se s 98 et 8 W

PETITION FOR SUPERSEDEAS

AND NOW comes thg Appellants through their attorneys and respectfully
petition for 5 supersedeas staying any continued enforcement of the below
described Order as follows:

1. Appellants are Louis J. Novak, Sr., Hilda Novak and Novak Sanitary
Landfill, Inc. The address of Appellants is R.D. 1, Box 268, Allentown, PA 18104.

2. On December 13, 1984, Wayne L. Lynn, Regional Solid Waste Manager of
the Depa?tment of Environmental Resources issued an Order directed against
Appellants. The Order was served on Appellants cn December 14, 1984. A copy
of the Order is attached hereto.

3. Thereafter, within the prescribed period, Appellants filed their

appeal.

'¢

. 4. After issuance of the Order, a Petition for Supersedeas was filed

0

g{{%@u egations
L

set forth in the original Petition for Supersedeas as if they were set forth

in December of 1984. Appellants incorporate herein by reference

here at length, except to the extent that the timing of certain work or the . ;
‘timing of submission of certain plans must await final decision by the Board
on the Appeal filed.

- | 0iC34
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5. Appellants believe and therefore aver that after extensive hearings,
including several inspections of the site-and the performance of survey work
at the site, that Appellents egtab;ished that they were entitled'to e superse;ees
under the standa;ds set forth inlﬁs Pa. Code §21.78.

6. After conclusion of the hearirigs and after suﬁﬁissién.of briefs by - ---.
the respective parties, the Depaftnent eeserted at a conference before the
Hearing Examiner and in correspondence to the Hearing Examinei, that the landfill

was causing szgnzficant ground water pollut;on -and -that thersupersedeas shouLinuL,

be granted under the PLUV&;Avua S5 -28 Pa.- Code £21 78N,

'7. Aadditional testimeny"on the appeal was taken and testimony was
concluded on the appealvduring nee:inge held on September 4, and September 5, 1985;

8. Extensive testimohy was‘offered by the Appellants concerning'the
Department's allegations of grounﬁ water pollution. ”

9. The test;mony offered,by Appellants established that ground water
pollution does not exist in the groundeate: system underlying the landfill site
as evidenced by the results.f;qn the‘menito:ing wells.

10. The testimony funtne:‘eStablished thet the conditions found at
monitoring well 1B. :epresentedla‘;ocelized condition caused by gas infiltrat-
ing and accumulating in‘the‘welllgavity, and that the localized condition was not
adversely affecting the ground water system generally underlying the site as
evidenced by the sample results from the remaining monitoring wells. -

11. Even if it is assumed that the small quantities of water that accumulat
in well 1B. are ground water, ;he test:unony established that &pe localized conditio
found at well 1B. would be demm:im.s with respect to the grou@’ er system

beneath the site and would not,constxtute "significant pollution" of the ground

el 201035
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water system and does not present a "hazard to health or safety” within the meanin,_/
of 25 Pa. Code §21.78(b).

12. Appellants believe that the testimony introduced in the above Appeal

establishes the following;

A. That no injury to the public will result from the granting
- ] of the Supersedeas and, to the contrary, that environmental
benefits would result from-entry . .of the requested Supersedeas; = ---.

B. That Appellants should prevail on the merits upon final
adjudication of the Appeal.

13. 1If the Order is not superseded as requested, Appellants will sustain

irreparable harm. The Order violates the exlstzng rlghts of the Appellaﬁts to

operate at the site. The premature c1051ng of the site has led to significant

financial damage to the business enterprise of the Appellants at the site and
continuation thereof will lead to further financial ruin to their business.

Continued closure of the site will prevent performance of necessary work at the W
site, will unreasonably delay the performance of other work at the site, and will
prevent implementation of a closure plan with respect to appropriate areas of the
site.

WHEREFORE, Appellants pray for entry of a Supersedeas staying further

enforcement of the Order pending resolution of the Appeal of Appellants to the
R Board and for the scheduling of a prompt ﬁearing if the Board believes that a

further hearing is necessary or desirable in order to resolve this Petition for

a Supersedeas.
.,4 /

MICHAEI/ J. SHERID
ATTORNEY FOR NO s

¢

”"TL‘“

MARTIR J. BARESS, ESQUIRE 7 ~—rt

AT EY FOR LOUIS J. NOVAK, SR. & HILDA NOVAK
North Ninth Street, Allentown, PA 18102

(215) 435-3830 201036
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/ ] y Ssl 7; ® B . i »“
COUNTY OF : e

before me this 1z /day

"

STATE OF PENNSYLVANIA:

LOUIS J. NOVAK, SR.., be:i:ng duly sworn according to 1a§r, deposes and says
that he is one of the Appelle;xmts‘ named in the foregoing Petition for Supersedeas,
that he is an officer of the Appellant Corporation, that he is authorized to take -
this affldavit on behalf of Appellants, and that the facts set forth in the

foregoing Petition are true and correct to the best of his knowledge, or

information and belief. : : P i e e —‘-_,r_e._;;;-
Sworn to and Subscribed ) \ /70’7’?:/ 5/7 ’
R "M.ouis J. NOVAK, SR.

of yﬂ_,q . 1985.

NOTARY PUBLIC

/%W@o P~ it

"
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ENVIRONMENTAL HEARING BOARD
Third Floor
221 North Second Street
Harrisburg, Pennsylvania 17101

LOUIS J. NOVAK, SR.,
HILDA NOVAK,
NOVAK SANITARY LANDFILL, INC.

DOCKET NO. 84-425-M

Vs. ATTORNEY I.D. #09301

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES
APPELLEE

R i Lot S

— T g ——

CERTIFICATION OF SERVICE

I, MICHAEL J. SHERIDAN, one of the counsel for Appellants, hereby certify

that a true and correct copy of the foregoing Petition for Supersedeas was served

on the following in the following manner on September 24, 1985:

Environmental Hearing Board

221 North Second Street

Third Floor

Harrisburg, Pennsylvania 17101
Three Copies by Regular Mail

Bureau cf Litigaticn

P.0. Box 2357

508 Executive House

101 South Second Street
Harrisburg, Pennsylvania 17120
One Copy by Regular Mail

Mr. Wayne L. Lynn

Regional Solid Waste Manager
Department of Environmental Resources
Norristown, Pennsylvania 19401

One Copy by Regular Mail

Kenneth A. Gelburd, Assistant Counsel
Department of Environmental Resources
1314 Chestnut Street, 12th Floor
Philadelphia, PA 19107

~

One Copy by Regular;?;z
7%/%/ ;

e
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OFFICE OF CHIEF COUNSEL - .EASTERN REGION
1314 CHESTNUT STREET - 12th FLOOR
PHILADELPHIA, PA  19107-4786

Telephone: (215) 875-7486 Povat A“Jf.\-//

‘ Le 1\91 Ce

a_w;‘ i“?w—‘f : | October A, 1985

The Honorable Anthony J. Mazullo, Jr.
Environmental Hearing Board :
221 North Second Street

Third Floor

Harrisburg, PA 17101

RE: Novak v. DER
- Docket No. 84-425-M

" Dear Mr. Mazullo:
Enclosed please find the Cmnonwealth's Ans#:er and Brief in Opposition
to Petition for Supersedeas in the above matter. As of this date I have
not yet received transcripts of the hearings on the merits held on
September 4 and 5, 1985.
Thank you for your attention to thisrmatter.
8152\422' W
.+ KENNETH A. GELBURD
'~ BAssistant Counsel
Enclosure
cc: (w/ Enclosure)
Martin J. Karess, Esquire - i 0
Michael Sheridan, Esquire Lo : 'P/" /vk
\\/ 2KAG 29.3 : -
R T
f } .
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COMMONWEALTH OF PENNSYLVANIA
- Before The . i
ENVIRONMENTAL HEARING BOARD

In the Matter of: )

LOUIS NOVAK, et al

v,

DOCKET NO. 84-425-M

PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL RESOURCES

MEMORANDUM OF COMMONWEALTH DEPARTMENT
OF ENVIRONMENTAL RESOURCES IN OPPOSITION
TO PETITION FOR SUPERSEDEAS

The Commonwealth Department of Environmental Resources
{DER) responds as follows to the petition for supersedeas filed
with the Environmental Hearing Board (the Board) on September 26,

1985 by appellants Louis J. Novak, Sr., Hilda Novak, and Novak

" Sanitary Landfill, Inc. (colectively, (Novak):

DER has already addressed at length the facts of this
case and the law pertaining to Novak's heavy burden in requesting -
a supersedeas, both in its January 7, 1985 Brief in Opposition to
Supersedeas and its January 22, 1985 Reply Brief on Bonding and

Supersedeas. Rather than reiterate those discussions, DER

]

attaches hereto copies of those Briefs and incorporates them

by reference.

Novak Landfill is unfit to operate. There ig%hﬁ@
_ to

approved closure plan; there is no bond. Site conditioné argue <
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against deposition of anj §é§£§:‘from overfilling to improper
grading of the trenches, ffbm unwvarranted lack of. in-place
erosion controls to uncontrolléd, unexplaihed explosive gas
puffing out of monitoring ﬁell 1-b, from sinkhole fofmation in
the vicinity of the southerh sedimentation basin tovcontinuihg

groundwater contamination {b’at least one well, Novak Landfill

is out of control.

In its Order, DER recognized the fact that this site
must be closed in an o:derly, ph&sgd manner (see Paragraphs 2,
4, 5 and 6 of the Order). No further waste material should come
into the landfill at all; but if it does, it should do so only

in the context of a plan to close the site finally.

Novak's supersedea#ipet;tion should be denied, and DER

€0 requests.

ReSpectfully submitted,. :;7

[/ ﬁ'ﬁ/g"//

KENNETH A. GELBURD ©

Assistant Counsel

COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Resources
Bureau of Litigation - Eastern Region’
1314 Chestnut Street - 12th Floor
Philadelphia, Pennsylvania 19107-4786

Telephone: (215) 875-7486
DATE: October 2, 1985
2KAG 29
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COMMONWEALTH OF PENNSYLVANIA
Before The
ENVIRONMENTAL HEARING BOARD

In the Matter of:

LOUIS NOVAK, et al

v. DOCKET NO. 84-425-M

.0

PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL RESOURCES

ANSWER OF COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL RESOURCES TO

PETITION BY LOUIS J. NOVAK, SR., ET AL.
FOR SUPERSEDEAS

The Commonwealth Department of Environmental Resources
(DER) hereby replies as follows to the September 24, 1985 peti-
tion for supersedeas filed by appellants Louis J. Novak, Sr.,
Hilda Novak, ané Novak Sanitary’Landfill, Inc. (colectively,
Novak):

1, Admitted.

2. Admitted. By way of further answer, it is averred
that DER's Order was directed not only against the named
appellants, but also against Louis J. and Hilda Novak as husband
and wife. The Board's attention is respectfully called to the
end of the "NOW THEREFORE" clause on the bottom of Page Three of

DER's Order.

amw
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3. - This is a conclusion of law requiring no response.

\~) DER further admits that appellants appealed DER's Order to the

Board.

4. Admitted, exeept that each and every one of the
incorporated‘allegations'ofurhe’December 1984 supersedeas peti-

tion is denied.

5. This is a COﬁeiueion of law to which no response is
required By way of further answer, DER denies that appellants

have met the heavy burden which must be overcome before the Board

can grant a supersedeas.

6. This is a conclueion of law which requires no
response. By way of further answer, DER avers that all the
U, evidence before the Boardddemdnstrates that Novak Landfill --
whether by direct leachate‘dzgcnarge to groundwater underlying
various portlons of the 51te, as DER has demonstrated, or by any

of the alternative mechanrsms proffered by Novak with respect to

' the groundwater monitored by Wells 1, la, 1b, 2 and 2a -- is
" causing more than de mlnlmls contamination of groundwater.
7. Admitted. )
8. Admitted.
9. Denied that appeliants' testimony established
'anything of the sort; To the contrary, appellants' testimony,
combined with that of DER and wlth groundwater sampling results
\_/ Oy
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in evidence, demonstrates cqntamination of groundwater by Novak
Landfill. DER further denies that appellants' neologistic term,” N
"the ground water system,” is relevant to the issue before the -
Board, which is the fact noted in Paragraph J on Page Two of

DER's Order, that Novak Landfill was and is "causing or

threatening to cause polluiion of groundwater."

10. Denied. The testimony was sheer speculation and
did not establish anything. It is‘further‘denied that the
alleged 'localization' of the groundwater contamination (whose
existence is admitted by all parties) has any relevance to the
issue of the source of fhat contamination. See ansver to

paragraph 9, supra.

11. This is a conclusion of law to which no response is
required. By way of further answer, DER avers that all evidence ~
before the Board demonstrates that Novak Landfill is polluting
groundwater and that appellants Novak have not Eontrolled that

pollution; therefore, to the extent than any answer is required,

the appellants' averments are denied.

12. This is a conclusion of law to which no response
is required. By way of further answer, it is admitted that

appellants believe that the testimony supports their claims;

"®

however, appellants' credibility and not their credulity is
in question. It is specifically denied that the testimony
in the above appeal demonstrates a lack of public injury or any

entitlement by appellants to a supersedeas. By way of further

Ox, Glyy i
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answer, it is averred that the evidence before the Board in no

way meets the Board's stringent criteria concerning supersedeaél’wl~
13. This is”avc;néigsion of law requiring no response.

By way of further ahswer, DER denies that irreparable harm to

appellants has been showng‘bER further denies that appellants

have introduced any credible evidence concerning their financial

condition, and that that coﬁditibn:is relevant to these pro-

ceedings; DER further denies that harm will result from keeping

Novak Lgndfill closed. 'Indeed, DER avers that the only proper

course to follow is to keep'thié~overfilled, unbonded, out-of-

compliance site closed.

WHEREFORE, DER respéctfully requests that the Board
issue an Order denying appélladt‘s petition for a supersedeas of

DER‘s Order.

Respectfully submitted,

o

KENNETH A. GELBURD~ ~
Assistant Counsel

COMMONWEALTH OF PENNSYLVANIA ,
Department of Environmental Resources
Bureau of Litigation - Eastern Region
1314 Chestnut Street - 12th Floor
Philadelphia, Pennsylvania 19107-4786

Telephone: (215) 875-7486
DATE: October 2, 1985
2KAG 29.2
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COMMONWEALTH OF PENNSYLVANIA o

DEPARTMENT OF ENVIRONMENTAL RESOURCES
ENVIRONMENTAL HEARING BOARD

LOUIS J. NOVAK, SR., HILDA
NOVAK and MOVAK SANITARY
LANDFILL, INC.,

*® 60 2

Appellants:

.o

VS.

Docket No. 84-425-M

COMMONEALTH OF PENNSYLVANTA
DEPARTMENT OF ENVIRONMENTAL :
RESOURCES, o

Appellants

VERIFICATION

WAYNE L. LYNN, subject to the penalties for unsworn falsification to authorities
. set forth in 18 Pa. C.S.A. §4904, does hereby aver that:

1. He is the Regional Solid Waste Manager of the Norristown Regional
office of the Commonwealth Department of Environmental Resources (DER);
and

2. He is authorized to make this Verification on behalf of DER; and

3. The DER Answer to Novak's Petition for Supersedeas fled with the Board
on September 26, 1985 is true and correct to the best of his knowledge,
information and belief.

* fer /‘.:' . “' ~
/C- /r/l/ X.D ’)I .WJ/'\} A , 'LI";,—L A
Date Wayne L.'Lynn
Regional Solid Waste Manager
Commonweath Department of
Environmental Resources

0,9,0 y
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COMMONWEALTE OF PENNSYLVANIA

‘ENVIRQNMENTALfHEARING BOARD

In the Matter of:

LOUIS NOVAK,

PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL RESOURCES

vs.

et al

Before The

DOCKET NO. 84-425-M

CERTIFICATE OF SERVICE

The foregqing,Ahs&errand Brief in Opposition to Petition

for Supersedeas is being served by first class mail upon the

below iisted counsel:

Martin J. Karess, Esqulre
Karess & Reich -
215 North Ninth Street
Allentown, PA. 18102

DATE: October 3,

2KAG 29.1

. - Michael J. Sheridan, Esquire:

-~ .~  Fox, Differ, Callahan, Ulrich

’ -~ and O'Hara -
317 Swede Street

. .. . - Norristown, PA 19401

-Fi;&igﬁw——v *:ﬁ% | ffil/*g\/f/

. KENNETH A. GELBURD _~—/

Assistant Counsel
COMMONWEALTH OF PENNSYLVANIA

- Department of Environmental Resources
-Bureau of Litigation - Eastern Region

. 1314 Chestnut Street - 12th Floor

1985 .

Phxladelphla, Pennsylvania 19107- 4786
,Telephone~ (215) 875-7486

e @ mam T
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
OFFICE OF CHIEF COUNSEL -~ EASTERN REGION
1314 CHESTNUT STREET - 12th FLOOR
PHILADELPHIA, PA 19107-4786

Telephone: (215) 875-7486
October 15, 1985

Anthony J. Mazullo, Jr., Member
Environmental Hearing Board
221 North Second Street

Third Floor .

Harrisburg, PA 17101

RE: Novak et al. v. DER
Docket No. 84-425-M

Dear Mr. Mazullo:

As you recall, we had spoken about submission of the Commonwealth's brief on the

merits in the above appeal twenty days after the final transcript (September 5, S
1985) arrived. That transcript has just come in today, and I have a supersedeas

matter scheduled before the Board calculated to absorb at least four hearing

days and considerable preparation and briefing time -- all this within "prime

time" for work on the Novak brief. I hereby formally request a short extension

- % time from November 4, 1985 to November 14, 1985 for submission of the post

.anng brief on the merits.

I have reviewed the transcript exerpts submitted by Novak from the appeal
SmithKline Beckman Corp. v. DER et al., No. 85-310-M. Of course, Louise
Thompson represented the Commonwealth in that supersedeas hearing, and she -
2dvises me that the following distinctions exist between the circumstances

in that case and this. First, groundwater monitoring revealed no volatile

organic contaminants in SmithKline; they abound in the Novak samples. Second,

in SmithKline, there was no allegation of possible drinking water supply
contamination; the Cramer well sample results in the instant case show some
contamination. Third, SmithKline claimed that existing violations at the
Montgomery County Landfill placed on the Commonwealth a mandatory duty to
preclude acceptance of further waste. The Commonwealth's opposition %t:ls

"

assertion in no way impairs its right to exercise discretion to close a
site, particularly where, as here, the Department had been attempting ?ss
stringent means for over two years to bring the site into campliance.

. Department not only handed inspection reports to Mr. Novak, it met with him
and his engineer on site to show them in the field what the problems were.
Only after the Department tried "to work out problems so that the . . . waste
disposal facility could operate within the law and solve the problems . . .", o
only after those attempts proved fruitless and off-permit trench excavation ~—
began, did the Department issue the Order shutting down Novak Landfill. = .. ... -

par
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Anthony J. Mazullo, Jr., Member = ,
October 15, 1985 » BSOS FR -2- -

The Board's attention is respectfully directed to 25 Pa. Code § 75.23(a)(1l),
respecting general requirements for solid waste facilities. That section
mandates submission of an explanation of "the proposed ultimate disposition
of the site . . . ." That section provides regulatory precedent, were such
needed in the face of the overwhelming testimony and stipulation by Novak's
counsel concerning the need for a final closure plan for this site (Notes of
Testimony, Vol. V, January 2, 1985, p. 540).

The Commonwealth looks forward to a favorable ruling on the supersedeas
petition.

Very truly yours,

Y/

KENNETH A. GELBURD
Assistant Counsel

"cc: Louise S. Thompson, Esquire
Mr. Bruce D. Beitler
Mr. Wayne L. Lynn
Michael J. Sheridan, Esquire
Martin J. Karess, Esquire
1HE 319
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COMMONWEALTH OF PENNSYLVANIA

f——— ] DEPARTMENT OF ENVIRONMENTAL RESOURCES C
JPENNSYLVANIA >~

: Bethlehem Office

520 East Broad Street
.Bethlehem, PA 18018
861-2070

October 24, 1985

Re: Landfill Inspection
October 23, 1985

Mr. Louls J. Novak
R.D. #1

Allentown, PA 18104
Dear Lou:

Attached is your copy of the referenced inspection form.
If you have any questions, please give me a call.

Very truly yours, ~/

James A. Dolan
" Solid Waste Specialist
JAD/bal
Enclosure -

CC: B. Beitler
Division of Facilities Management

g

/)
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ER—SWM—117: 2/85 ' COMMONWEALTH OF PENNSYLVANIA }O/ 2
DEPARTMENT OF ENVIRONMENTAL RESOURCES
' - " BUREAU OF SOLID WASTE MANAGEMENT

Ui INSPECTION REPORT

. Site ID # /00S3Y - License #

Site Name_Am.Mﬂ.LSﬂﬁ._LlH_EL_MA_:Lu_ Phone # (/87 )28 -2 S5 |
Address /2. [)

City ALLEN mu}d State PR . Zip Code _/£/0Y
Municipality _.SMLLE.&A_E.P_ML_ County ___E.H.LE#
Responsible Official _LQME_LL&LM— Title DWIIER

Person Interviewed _ it Title Shmg

Inspector .HAMFC A. Docpr/

Inspection Type , | (Generator Only)

01 Routine 11 Part B 51 Routine Hazardous O Treatment O
04 Follow Up . 12 Complaint _ 54 Follow Up Residual OJ Storage O
05 Crit Stage 13 Withdrawn §6 Sample Municipal & Disposal &~
06 Sample Only 14 Closure 60 Survey Generator O
07 Permitting 15 Post Closure 62 Complaint - Processing O
08 Superfund 60 Record Rev 70 Record Rev Surface App O
09 Ground Water 89 Other 98 Other . _ Transporter O
10 Survey o :
g : = : On-Site Start Time /5)3(7
N/ . ‘ On-Site End Time 2430
Site ID # [/IUWLST\;H" Lt R ’ On-Site Total Time 2.0
Due Date lnspectibn bate Typé v : A ‘Inépéctor D # # Violation Enforcement
101213147 Z1oal3]615T <4l 1221310 lale Pelo)
Comment L1 L LI LV LI LELT UL EVETT]
Sample # Low LIttt Sample # Hugh L| Lt

Monitoring Points Sampled

LLid) Lidd ) Lhbdd pny gl gty eyt

L) L) W ) L) Ly L




B ER-SWIM-1:5/79 COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT

SANITARY LANDFILL, INDUSTRIAL SITES, shem=
DEMOLITION SITES, FLYASH SITES, SLAG SITES *\-/
FORM NO. 10 : )
IDENTIFICATION NUMBER (1-7) INSPECTION DATE (9-14) INSPECTORS SOC. SEC. NO. (18-24)
/S 3Y /0-23-§5" | /7R 374003
NAME OF DISPOSAL FACILITY FACILITY ADDRESS '
DY U, ; _ -~ _ - .
A/dlz!?/(‘ A ey L AVYF e L D&l Meinmway A 140
MUNICIPALITY = COUNTY

FACILITY PROPRIETOR (NAME, ADDRESS, AND TELEPHONE NUMBER)
) e T s ok — - ;- 2 , . - © e
LoGTT Movte N 91 dbeiwmod 275 35<~ ( T/

DAILY VOLUME RECEIVED ANNUAL REPORT RECEIVED DAYS PER WEEK

(‘\ ' ds) - operATED __ ()

1 — Compliance, 2 — Non-Compliance, 3 -~ Not applicable

e e e+ a8 BT m i~ + PAGE 3 REGIONAL OFFIOE . i i aiad dodt e iiis

CHAPTER CITATION 112} 3
26 75.21(m}{(3) Suitable barrier blocks access to site when attendant is not present. X
x  75.210) 25’ setback line buffer zone present A
28 75.21011), (2), (3) Adequate fire equipment or procedure for minimizing fire hazard M
29 75.21(q) Approved operational safety program being utilized . _/
75.21{p}) Effective vector control program utilized at site where needed. Circle vector program required:
bird, mosquito, rodent, fly X
30
31 75.21(mN2} Hours of operation prominently posted X
32 75.21(k) Telephone or other communications available >
LW 337 75,21 To)1) WA EY | salvaging occurs in accordance with regulations X
LT 7R21M00), (2, (3), (), _ _
Ny * 78.24(e} (2Hvii)viii) -} Operational records maintained and method of measurement provided
34 ) e - <. x
%Y 75.28(c)2)xxi), 75.37G) | Final minimum uniform two foot layer of compacted cover material placed on surface of final lift ’
& 7538 1BMi) - - - : X
35 Tt et
T Imaa, 75370 3
24{cH2)(i), 75.37(e) & ) !
) ;g:%‘?::s)(viii) - Surface water management administered at the site X
75..24(5'(21(“). Giii), & Final slopes within 1 to 15 percent or as approved by Department
75.37(a)1), (2) _ x
7 -
75,24«;)(&)(*“ & Adequate source and type of cover material being utilized
75.38 1(8)viii) X
75.28(ci{2){v) & Site access roads are negotiable by loaded collection vehicles ..
75.38 11(8)fiiMiv)vi) %, _ )EJ
;gg;{‘;’,ﬁ’,‘{;’,‘g" Slopes, benching and terracing in accord with regulations
75.38 14{8)(viii) <]
75.24(c)(2){xvi), 75.37(k} | Fire breaks x
41 & 75.38 J1(8Mii) - .

VI FNUY W ap- VIR, “.’“‘
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* ER-SWM-1A:5/79

JMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT
SANITARY LANDFILL, INDUSTRIAL SITES,
DEMOLITION SITES, FLYASH SITES, SLAG SITES

. ——— . - Lt am
- ORISR iy s L e e K i M T eAT e,

G L 201053

o
FORM NO. 10 .
1 — Compliance, 2 — Non-Compliance, 3 — Not applicable *
CHAPTER CITATION 112} 3
75.24(cl(2)(xxivl. 75.37(!:) Gas management
42 (& 7538 1WE) ~mwnem X
76.24(bM4) (i) 75.37lk)(Gl. Ground water -monitoring requirements being met
i &783810 _lg__& X
. PRI '-wn,; - . -
75.24(c){2)(xi), 76.37(k).._ | Approved cover material being utilized
4 &78380 (8)tii) S X
45  75.24{c)}{2}{x) Appraved subbase being utilized - >
75.24(cH{2){xvi), 75.37(k} | Proper barriers being maintained
45 & 75.38 11(8)(iv) X
47 75.25(h) Lined site, under drains operable P
48  75.25(i) Are liners in place and covered with protective earth xX
49  75.25(0}(3) Lined site, daily record of leachate flow maintained “~-
50 75.26(a) & 75.37(g) Leachate treatment facilities being operated properly X
75.26{0), 76.37{g), Erosion controlied on site, diversion ditches as required b
~1  76.38 1(8){viii) ¥
\-/ 756.26(b), 75.37{k}{2}, {3), | Solid waste spread and compacted in layers not exceeding two feet deep
§2  75.38 I{g)ii) X
s3 75.26(q) At lined sites, is al! waste deposited on lined areas K‘,
B4 75.26(f) " Regulation ban on open burnir{g adhered to N
- 7526(d) &7538ll(8)(vu! _B_qlky waste properly controlled X
75.':6(“ & ,5.33 li(a)(\;li) Uniform minimum six inch layer of compacted material placed on all exposed solid waste at the end
56 - . of each working day X
57 76.26(s} Hazardous wastes & sludges stored and/or disposed with written Departmental approvat %]
X 75.26(n) - Intermediate uniform minimum one-foot layer of compacted cover material placed on completed lifts )ﬁ
65 76.26(d) & 76.38 lliS)(M Unloading area restricted to proximitv‘ of the working face \
60 75.26() Working face area confined to size suitable for daily cover/compaction N
76.26(q), 75.37(k}, (s} & Operation in accordance with spproved plans
: 75.38 11(8)(x) NN X
61
76.26(g), (h) & Dust controlled at site
75.38 11(8){vi) X
62
63  75-26(j), (k) Blowing litter controlied %
64  76.26(c) Provision for standby equipment available when needed ORJCJ“ s X
. 75.26l0), {p), 75.37(j), Has vegetative growth been estabhshed to prevent soil erosion on dn‘eﬂ%d areas ™
. 76.38 11(8)ix) X
k& Chapter 101(S){e}(2} Is bonding status correct . . 1%

Nk et A e g L
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ER -SWM-1B8,2B,23 ~
’ COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF SOLID WASTE MANAGEMENT
INSPECTION REPORT

SANITARY LANDFILL, INDUSTRIAL SITES
DEMOLITION SITES, FLYASH SITES, SLAG SITES

COMMENTS:
FORM NO. 10, 11, & 12

DISPOSAL FACILITY

NS

-

Noyae LODPE G

e e | /4 AR

R

DATE /-

L 285

R e BT T W
L e o80T el i W o b - . . L
g w a

PBETN

S rE~per ~ PRECLaILy N gFFR ATTON .

TRiv  Fuiinvee <OHO O T IMC Lot
Buieow e Jins piriras cAuE D

LARGE  yrFrms  Jineo Ao ciinwsa F Lol
VizgrE TAT/v:  culri SR Sl e ey

5’0% cr-  SIFE

LEUFEre  FIST trgde s a N )
ON [FICE  SQurt BTSN R

.--..-.._f.).s_..l’/'f)fmr.ﬁ.éi“.ue [IRAL G A p

R "(tLUS"E/i o SHove?d Flrrree L F VAN

AL OCLinG

LiFEIED 0P

% SLAeT

N

LA 7, £~ 9

- MONERAIE /O SFUFE RO’V VR S R N 6 T A D -
ST R B ~ um Ty 0T TS
SURFACES. ) DFSisiop  rs Ji0ESIE T
CITE /S DESPAR!ITELY  j/FFIFD
' - e 7 /
7%/7,1/5'/5’2//(’1?(‘ yeeirnl  Sinizen /- AUCT FRA[TH (o >~
2,
Y -
/// \ \\\
i :
£ TLL g - ~
S g oD 2L 2 Ol o p oy L VNP>
0715“!\! 'o:Emironmentai Resources Representative Operator - 2L 1 O G 4.
_ . CENTRAL OFFICE, APPLICANT, INSPECTOR, REGIONAL OFFICE
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OFFICE OF CHIEF COUNSEL - EASTERN RBGION
1314 CHESTNUT STREET - 12th FLOOR
PHILADELPHIA, PA- 19107-4786

Telephone: (215) 875-7486
November 13, 1985

The Honorable Anthony J. Mazullo, Jr.

Environmental Hearing Board : T o
221 North Second Street :
Third Floor — e e .

Harrisburg, PA 17101

RE: Novak v. DER
Docket No. 84-425-M

Dear Mr, Mazullo:

Enclosed please find the Commonwealth's Post-Hearing Memorandum in the above

matter.

L

Thank you for your attention to this matter.

Sincerely yours,

KENNETH A. GELBURD
Assistant Counsel

Enclosure

cc: (w/ Enclosure)
Martin J. Karess, Esquire
Michael Sheridan, Esquire
Mr. Bruce D. Beitler
2KAG 34L

ORigyy,
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N/
COMMONWEALTH OF PENNSYLVANIA
Before The
ENVIRONMENTAL HEARING BOARD
In tﬁe Matter of: T - -
LOUIS J. NOVAK, et al H
v. : DOCKET NO. 84=425=M — + e e e
PENNSYLVANIA DFPARTMFNT OF :
ENVIRONMENTAL RESOQURCES ’
POST-HEARING MEMORANDUM OF COMMONWEALTH j
DEPARTMENT OF ENVIRONMENTAL RESOURCES
Op.
S,
4ﬁp’%
KENNETH A. GELBURD
Assistant Counsel
COMMONWEALTH OF PENNSYLVANIA -
DEPARTMENT OF ENVIRONMENTAL RESOURCES -
Office of Chief Counsel - Eastern Region
1314 Chestnut Street - 12th Floor
Philadelphia,, Pennsylvania 19107
Telephdne: (215) 875-7486
***********************t*****************f********************** \\/
t
201056



“r * ER-SWN-1:5/78 cOMMONWEALTH OF PENNSYLVANIA |
- DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF S(_)LID WASTE MANAGEMENT
, | INSPECTION REPORT _
SANITARY LANDFILL, INDUSTRIAL SITES, o
\_J DEMOLITION SITES, FLYASH SITES, SLAG SITES -
FORM NO. 10 -
IDENTIFICATION NUMBER (1-7) . INSPECTION DATE (9—14) INSPECTORS SOC. SEC. NO. {16—24)
05 34 | 3-/5-f6 /82~ 394023
NAME OF DISPOSAL FACIL!TY FACILITY ADDRESS o
~: A 2t A P e bt - . .
~NOUAK ~ <ty TAE Ve Lappeee L NE] Ay B /0
MUNICIPALITY _ o COUNTY ST e S
. oLy e — el
FACILITY PROPRIETOR (MAME ADDRESS, AND TELEPHONE NUMBER)
. - W e ML e ? ) - - ’ P
/ ) 0! L essiipiw s/ T/ G- L2 ]
DAILY VOLUME RECEIVED [TANNUAL REFORT RECEIVED DAYS PER WEEK

T — T R - -

i /) : ——4//# ~ - -] OPERATED _ g % —--omomm

1 — Compliancs, 2 — Non-Compliance, 3 — Not applicable

CHAPTER CITATION T BRAR]
26  75.21(m)(3) Suitable barrier blocks access to iité when attendant is not present.
27 75.216) 25’ setback line buffer zone present .
28 765.210001), (2), (3) Adequate fire equipment or procedure for minimizing fire hazard {
\/ 75.21{q) Approved operational safety program bemg utilized /
756.21{p) ‘ Effective vector control program unlczed at site where needed. Circle vector program required:
bird, mosquito, rodent, fly . 14
30
31 75.21(m)(2) Hours of operation prominently posted - %
1.3;" - 18.211k) v ’ Telephone or other communications available >
. 33 P 75.21 !O“ ﬁ‘ ey Salvaging occurs In sccordance with regulations . ¥
E 75,2101, (2), ), 1), o -
2 75.24(¢)(2)(vlll(vi|i) .| Operations! records maintained and method of measurement provided P
u R ool NN, a /

AT e T e

24(:)(2)(:0:!) 75.37(;) Fina! minimum uniform two foot layer of compacted cover material placed an surface of fina! lift
;3;& 7538 | ll(al(vul) s I ot T -
]

\x..x

M

b T ' .
= L2 75.24(:"2)(!) 7537(0) & - L
: 56 *¥ 76.38 ll(8)(viii) e Surface water management sdministered at the site ‘ X

-t

75.24(cM2)i), Gid), & Fina! slopes within 1 to 15 percent or as approved by Department

. ,.-,75.37-(9)(1). @ - ¥
K3 R 7;.§4zfc)(2;(xl) & - Adequate source and type of cover ﬁ\atérial being utilized
- 7638 8lviil) . , ‘, . Yy
38 _ . )
j75.'Mtc)l2)(v) & Site access roads sre negotiable by loaded collection vehicles '
75.38 $1{8)ii)(iv){vi} )ﬁ
39 7 -,
78282, ) ) ] n
- %3753’)‘(?)‘(':’)"&.’ Slopes, benching and terracing in sccord with regulations 4’/(,‘//‘/ -
\_/ B3 nem | 4?9(,/ <4 X
40 .
76.24(cH2}(xvil, 75.37(k) | Fire breaks o _
& 75.38 lHB)(ul ¢ A
41 £~ I e >
- TSR . 201057
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Q\ ~ ~ COMMONWEALTH OF PENNSYLVANIA egﬁ

DEPARTMENT OF ENVIRONMENTAL RESOURCES 7
PENNSYLVANIA

% Bethlehem District Office >
m ' Bureau of Waste Management 2

520 East Broad Street
Bethlehem, PA 18018
861-2070 :

March 18, 1986

RE: San1tary Landfill Inspection

SR

T N
'-

. o . _ #100534, Lehigh County .
R " Mr. Louis J. Novak March 18, 1986 S
e Novak Sanitary Landfill

R. D. #1

Allentown, Pennsylvania 18104

Dear Mr. Novak: e . ' ; R

R U iy O

NOTICE OF VIOLATION

As a result of the referenced inspection, the following violation
of the Pennsylvania Solid Waste Rules and Regulations was discovered:

Item 36 - Surface water management administered at
site. ,

You are hereby notified of both the existence of this violation as —/
well as the need to provide for its prompt correction. Toward this end, you
are to submit to the Department, in writing, within fourteen (14) days a
proposed program and schedule for abatement of these violations. The Depart-
ment's inspection report contains time periods of completion of remedial
. .. actiops, These reports are either enclosed or have been previously supplied
" to you.  If your proposed abatement program indicates certain corrections can-
not be completed within these time periods, you are requested to supply
+ --Justification for any extensions. .

This letter does not waive, either expressly or by implication, the
power or authority of the Commorwealth of Pennsylvania to prosecute for any
and all violations of law arising prior to or after the issuance of this letter
or the conditions upon which the letter is based. This letter shall not be
construed so as to waive or impair any rights of the Department of Environ-
mental Resources, heretofore or hereafter existing.

This letter shall also not be construed as a final action of the
Department of Environmental Resources.

If you have any questions concerning this matter, pleaSe feel free to

contact me.

Very truly yours.ﬁ%é?%

cc: B. Beitler .
G. Bonner JAMES A. DOLAN N>

Div. of Compliance & Enforcement Waste Management Specialist

- AR201058
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JMMONWEALTH OF PENNSYLVANIA )
DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF SOLID WASTE MANAGEMENT

: INSPECTION REPORT
SANITARY LANDFILL, INDUSTRIAL SITES, -
DEMOLITION SITES, FLYASH SITES, SLAG SITES
. FORM NO. 10

- o v—

1 - Compliance, 2 — Non-Compliance, 3 — Not applicable

‘CHAPTER CITATION 1 3
oo 75.24(:)(2Nxxiv) 75.37{k}} Gas management
‘42‘~&75.38l )*-“* - -
: 75.24(b)(4)1) 75.37(k)¢6) Ground water monitoring requirements being met A
' “45"7& 7538 18I ) o | A e | X
P Pty 5 e b v e — N e B . R I A el 8 -
. 75.24lc)(2)(xi). 75.37(k). | Approved cover material being utilized
& 76.38 1(8)ii) | X
44
45  75.24(cM2)(x) Approved subbase being utilized 1’4
75.24{c){(2)(xvi), 75.37(k} | Proper barriers being maintained — v,
4 & 7538 NiBHW et e et X.
47  75.25(h) Lined site, under dreins operable . ‘ ‘ R B DY,
48 _ 75.25(i) Are liners in place and covered with protective earth %
49  75.25(0)(3) Lined site, daily record of leachate flow maintained 0
50  75.26(a) & 75.37(g) Leachate treatment facilities being cperated properly ~
75.26(0), 76.37(g}, Erosion controlled on site, diversion ditches ss required |
g1 7538 N8l X i
\_/’ 75.26(b), 75.37(k)(2), (3), | Solid waste spread and compacted in l‘ayers not exceeding two feet deep
£2 7538 1(8Ii) X
53 75.26(q) At lined sites, is all waste deposited on lined areas X
B4 75.26(f) Regulation ban on open burning sdhered to
E -t-"-';‘s*i*dim"f‘.‘” (&wgsﬁ.gs’u_(’a){(y.) Bulky waste properly controlled = - X
Uniform minimum six inch Jayer of éombacted material placed on all exposed solid waste at the end
of each working day x
Hazardous wastes & sludges stored and/or disposed with written Departmental approval KJ
Intermediate uniform minimum one-foot layer of compacted cover material placed on completed lifts P!
Unloading area restricted to pr;:kimiii of the working face ’\
6 " 76.261i) Working face area confined to size suitable for daily cover/compaction X
’{‘_'?"?75.26(::). 75.37(k), (s} & Operation in accordance with approved plans
- 7838 MM *
. 61
75.26({g}), (h) & Dust controlied at site \
75.38 (8} (vi)
62
63  76.26(j), (k) Blowing litter controlled
64 75.26lc) Provision for standby equipment available when needed
"”T/
75.26(0), (p), 75.37(j), Has vegetative growth been established to prevent soil erosion on disturbed area;p /4/4/
~~  76.38 11(8Mix} €
u Chapter 101{9){e)(2) Is bonding status correct

- B s e
St ‘-n-—"..- R et A e S ket v, e @ = g




COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT ot —

SANITARY LANOFILL, INDUSTRIAL SITES - /
DEMOLITION SITES, FLYASH SITES, SLAG SITES -
COMMENTS: -

FORM NO. 10, 11, % 12

DISPQSAL FACILITY ,/m <—g‘{ —
. i /(;0’/4& Syl ¢ 'y
DATE i ST —?‘-/ JP-‘—-% - e
BeS S T St e et - - - R
LW e T i Sam— ST teae e v e 23 - L TTTL :j o gt o ST T . ~En i TR

S’7L KEMAINS € LosED.

(Condyrior OF SIIE <Fmpruws ~BAS-CALLY — LN ___C"‘L‘KG——JE’

SOME  GraowG SIS Feeid Dao A SREERTTGR Btin oR
Low spo7s.

SVRFME WATER Pondrwé 1M Sce7d WESFH CORUER OF

IREver 4 Sfmpwes A NEJoR. FRUBLEM . TAIS , (oot 0

Wertg RecswT™ trnyy ZowsS  Yag causad Two (3) FdFenE

;_-."'f~flll17£. BKEQ,(OU/’S ON  Sgui FACE OF TRFICH 4. WJDIJ(M»C-
"f?ﬂ/g/,;,,,\ LEncayre 1S 19Fiv6
RREAK GUTS WFRE Pluceed DPuBIde— - |
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¢ Environmental Resources Repressntative Operator

CENTRAL OFFICE, APPLICANT, INSPECTOR REGlONAL OFFICE
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

221 NORTH SECOND S‘I’Rttf
: THIRD FLOO

. HARRISBURG, PENNS
MAXINE WOELFLING, CHAIRMAN i) 73'4-: :;‘3"‘"'“ 17101
EDWARD GERJUOY, mecMeER Harch 24 1986

Debra and Nicholas Pidstawski
R. D. 1, Box 242B River Road
Allentown, PA 18104

Dear Mr. & Mrs. Pidstawski:

\y

M. OIANE SMITH
SCCRETARY TO THE SOARD

Your‘corresoondence datedike;cﬁ 17; 1986, concerning Novak Saﬁitaty

Landfill, Inc. v. DER, EHB Docket No.:84-425-W, is being returned to you be-
cause it is an improper ex parte communication. The Board has neither reviewed
it nor placed a copy of it in the file because the Board cannot consider any

matter not on the record in this proceeding.

£

While the Board believes that vou are not attempting to 1nf1uence
its decision and that you are only trying to bring what you may believe to be
relevant evidence to its attention,.it must warn you about this conduct. Be-
cause you are not an attorney, Yyou may not understand that proceedings must
be conducted in a certain fashion in order to safeguard the rights of all
parties. If the Board were to accept:and review correspondence of the nature
you sent, the rights of the appellant would be prejudiced because it would

have no opportunity to rebut the 1nformation.

The Board strongly discourages you from any further correspondence
of this nature. If we receive any more, it will be returned to you without
opening and without explanation or it will be destroyed immediately upon

receipt.
| Sincerely yours,
ENVIRONMENTAL HEARING BOARD
‘~w4>Maxine Woelfling, Chairman
cc: Bureau of Litigation e :

For the Commonwealth, DER: b/’//,
Kenneth A. Gelburd, Esq.
Eastern Region

For Appellant:

Michael J. Sheridan, Esq Martin Karess, Es{%,

Norristown, PA and Allentown, PA

AU

201061
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
221 NORTH SECOND STREET

MAXINE WOELFLING, CHAIRMAN
ANTHONY J. MAZULLO, JR, MEMBER

THIRD FLOOR

EDWARD o:muov. MEMBCR March 24, 1986

Mrs. Beien Pidstawski
Route 1, Box 242
Allentown, PA 18104

Dear Mrs. Pidstawskdi:

HARRISBURG, PENNSYLVANIA (710)
(717) 787-348>

M. DIANE SMITH
SECAECTARY TO THE BOARD

Your correspondence dated March 16, 1986, concerning Novak Sanitary
Landfill, Inc. v. DER, EHB Docket No. 84-425-W, is being returned to you be-

cause it is an improper ex parte communication.

The Board has neither reviewed

it nor placed a copy of it in the file because the Board cannot consider any
matter not on the record in this proceeding.

While the Board believes that you are not attempting to influence
its decision and that you are only trying to bring what you may believe to be
relevant evidence to its attention, it must warn you about this conduct. Be- ‘
cause you are not an attorney, vou may not understand that proceedings must ~
be conducted in a certain fashion in order to safeguard the rights of all
parties. If the Board were to accept and review correspondence of the nature
you sent, the rights of the appellant would be pre;udzced because it would
have no opportunity to rebut the information. .

The Board strongly discourages you from any further correspondence
of this nature. If we receive any more, it will be returned to you without
opening and without explanation or it will be destroyed immediately upon

receipt.

cc: Bureau of Litigation
For the Commonwealth, DER:
Kenneth A. Gelburd, Esq.v///
Eastern Region
For Appellant:
Michael J. Sheridan, Esq.
Norristown, PA

Sincerely yours,

ENVIRONMENTAL HEARING BOARD

;szC&jkoad) CZ/ zr~441;

Maxine

and

¢

Woelfling, Chairman

Martin Karess, Esq.
Allentown, PA

201062
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DER-RECENVED
HORRSTOWN '

MAR 31 1986 couuonwi‘:;u:’m OF PENNSYLVANIA | '.HAD ? R1aoe il

ENVIRONMENTAL HEARING BOARD
22t NORTHM SECOND STRELT
THIRD FLOOR
HARRISBURG, p:unsvw‘mm 17101

MAXINE WOELFLING, CHAIRMAN Mar gwizm
. . c

EDWARD GERJUOY, MmeEmeLR M. DIANE SMITH

AL S,

o —

SECRLTARY YO THL S8OARD

Ao

Mr. Charles F. Hock
Route 1, Box 247
Allentown, PA 18104

Dear Mr. Hock:

Your correspondence dated March 15, 1986, concerning Novak Sanitary
Landfill, Inc. v. DER, EHB Docket No. 84-425-W, is being returned to you be-
cause it is an improper ex parte communication. The Board has neither reviewed
it nor placed a copy of it in the file because the Board cannot consider any
matter not on the record in this proceeding.

While the Board believes that you are not attempting to influence
its decision and that you are only trying to bring what you may believe to be
relevant evidence to its attention, it must warn you about this conduct. Be-
cause you are not an attorney, you may not understand that proceedings must
be conducted in a certain fashion in order to safeguard the rights of all
parties. If the Board were to accept and review correspondence of the nature
you sent, the rights of the appellant would be prejudiced because it would

have no opportunity to rebut the information.

The Board strongly discourages you from any further correspondence
of this nature. If we receive any more, it will be returned to you without
opening and without explanation or it-will be destroyed immediately upon
receipt.

Sincerely yours,

ENVIRONMENTAL HEARING BOARD

Maxine Woelfling, Chairman g
cc: Bureau of Litigation . . e q?
For the Commonwealth, DER:V =~ A %,
Kenneth A. Gelburd, Esq._ o 42%71?
Eastern Region R
For Appellant: BT
Michael J. Sheridan, Esq. Martin Karess, Esq.
Norristown, PA and Allentown, PA

- — ~ 201010~
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ENVIXCHMENTAL MEARING HCARD

IQUIe J. WOVAX, 3R., HILDA NOVAR

AND NOVAY. SANITARY LANDFILL, IXC.
Appellant

DOCKET ND, F4-425-M

VS

CCMMONWEALTE OF PENNSYLVANIZA
DEPARTMENT OF ENVIRONMENTAL
RESCURCES

L T %0 o o8 o= ye 00 e

Cefendant

Varbatim Report of ARGUMENT

.. == ) L X0 Y
LG AL Lbdb Ve ‘.uu DI-&UGB

#ILARRISBURG, PENNSYLVANIA on Tuesday

Marcn 25, 1386
10:45 a.m.

BEPORE: MAXINE WOELFLING, Esquire ~
Chairman

APPEARANCES :

RARESS & REICH

BY: MARTIN J. KARESS, Esquire XENNETH A. GELBURD, Esquire

215 North Ninth Street kssistant Counsel

‘Allentown, Pennsylvania 18102 Of£fice of Chief Counsel
Easatern Region -

MICHAEL J. SHERIDAN, Esquire 1314 Chestnut Street
317 sSwede Street Philadelphia, PA. 19107
Norristown, PA. 19401 : (For Defendant)

(For Appellants)

o
CAPITAL CITY FEPOKTINC SERVIGRy.
80X 11906 FEDERAL SQUMPE STATI ) L
HARRISSURG, FA 17108
TELEPHOME (717) 533-2195
A

£01063
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THE EXAMINER: hreo we ready to Go on the
record?

Good morning, counsel, this is an oral
argument on a petition~for supersedeas in Docket No.
84-425-t. My neme: {9 Maxine Woefling, Cﬁaitman of the
Environmental Heering Board, the Hearing Board member to

vhom this case is ncw assigned for primary handling.

I would note that this ig the third prtition_. |

for supersedeas filed in this case anc thuat thc Board has

not issued rulings on the other two petitions for
supersedieas,

As with the other two petitions for
supersecdeas, the eppellent has the burden to show that he
is entitled tc & supersedeas &nd with that in mind we will
begin our oral argument.

Mr. Sheridan.

MR. SHERIDAN: 1f Your Honor please, I filed
the petition for supersedess &nd this in a2 matter, as you‘
are awvare from the record, the overall cese has been
pending since Decemder, 1f 1 got my years right, 1984, at
which time there was' a petiticn for supersedear filed and
on which there were hedrings but no ruling.

Then in Sceptember, roughly September or

October of this year, we had filed another petition for

ORIGINg;

CAP1TAL CITY REPCRTING SERViCE MReg;
TELEPHONE (717) 513-2195 %01064.
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THE EXAMINER: I will,

MR. SHERIDAN: The site is divided into four

sections, so to speak. There is an old mine reclémation
section which waa.substantially completed by 1972. Then
thara i3 a nest located in the northern portion of the
site.

If you can visualize the site it slcpes from

north to sito, so up at the top of the site is the old minc |

reclaraticn area.

Then there is a section called an area £il1l
which secticn of the site which surrounds, so to speak, the
0ld mine area, and is itself located in the ncrthern
section of the site. \T/

The area £ili portion of the site was wcrked
during the puricd fiom approximetely 1972 -~ and 1 think
was fully completed by 1962.

In addition, in the northeast corner.

TBE EXAMINER: I am familiar with the
layout cf the site and the demolition waste area and the
trench area and the ¢ld mine area, 4if that helps.

MR. SHERIDANs ‘That does help.

i

To make one point in that area, the
demolition f1ill portion of the site is not yet completed.

There are large areas of that which are not yet filled.

Okiipnyz,
CAPITAL CITY REPORTILG SERVICE (Req! s0ices
TELEPHONE (717) 333-2195 «UiVoo
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when the area fill portion of the site wes conpleted, at.
the point where it abutted the trench fill portion of the
site, there was o difference in grade. In order io o
accomplish one of.the most important aspects of proper
landfilling, that is, shedding of water =nd in oréer to dc  --
thet proper grade and slope, it was necessary to amend the

plens in 1982 to provide that the refuse in the trenches

would be £illed above grade and the berms separasting the

trenches would also be £illcd abovs gyrade to give & proper

slope and a proper slcpe rclationship between the area f£ill
and the trench fill so that you would have a grade that
would enable the wator to be shed from the site.

That was conc in 1%62.

The zize and the shrape of the trenches on the
1982 plan were different than the size and shepe of the
trenches in the 1972 plans.

I would point ouvt that in the 1572 and 1962
plang you had perfect =-- 1 think we learned in grade school
-= I think they were parallelograme snd they were perfectly
shaped I gquess in cookie éutter pattern. The trenches that
were actually conatructéd were not cookie cutter
parallelograms, the shape varied with practicalities that
you encountcer on theisitp., They were not nice and neat &nd
vxact paralleloyrams as shown on the plans.

e
Iy

: (Rey;
CAPITAL CIiY REPORTING SERVICE  oozigpg
TELEPHONE (717) 533-2195 <01

B
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The testimony in the record 1 think is clear
that constructing the greater separation between the
trenches -- and 1 say greater than the minimum of eight
feet -~ there was'no rmaxinum apecified in the DER letter,
just. a minimun. - - -

So that creeting a separation between the
trenches greater than the eight feet 1 think the testirony
is clear that it is either =n environmental benafit,. snd.X ...

right add, that is my common sense orinion, or it ias

environmentally neutral.

We hove some testimeony from cur people that

indicates it is a benefit, I think all the testimony
indicates there is no environrmental degradation that weuld
result from having the separaticn being 20 rather than 8.

I menticned befecre that the shape of the
trenches aa they ware dug out did form perfect
parallelograms, there are itews in the documents in the
record that show the actual shapes of the trenches.

I would point cut and I think it is importzant
for Your Honor to understénd that the actual surface area
of the four trenches that are as built on the site¢ and the
surface arca of proposed trench five as staked out now on
the site, which is partizily excavated, that surface area

is less than the surfuace area of the five trenches that

bmmm{ p—
{Red)
CAPITAL CITY REPORTING SERVICE
TELEPHONE (717) 533-2195 201067
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chocclate and venills plan graphically shows that &nd there
are other pages or exhibits to that plan that show it was
part cf the 19682 plan that the level of tﬁé trenches would
be raised above'grsaé. The berm would bhe raised above
arade, the purpose -being to-schieve one SI the moet
imporiant aspects oné thet is proper shedding or dreinage

of weter off the trencelh £ill arca.

During the hearing the engineers. from- the e mm—

Satterthwaite office went out to the esite and did field

measurements of the gite. Thare are exhibits that they
introduced and charts that they introduced and also oral
testimony from Mr. Satterthwaite that incicates —1
believe as 1 read the record -~ that the grade and slope of
the trench £1i11 «xrea of the site does, in fact, conform and
comply with the grade snd slope reguired by the 1982 plan.

There was teptirony that wes attempted to be

- introduced by an engincer for -- and 1 say engineer, I

think his background is chermisiry background and I thank
hig education is enginecering as opposed to chemistry =-- but
it was Dinesh Rajkotis, if I pronounce it rreperlye.
Hiaftkitimony wes disallowed by the
Examiner. The only ‘testimony that was introduced on the
ares of the height or grade of the trenches -- the only

testirony by the Dépeftment, that is, was a visusl

ORIGINAL
CAPITAL CITY REPORTING SERVICE
TELEPHORE (717) 533-2195 201068
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1 would also point out -- and I think this is
important -- in September ©f I can be wrong in my dates,
but it is the fall of 1985, certainly or maybe earlier,
wecll before the clssa of testimony, there was a point at
which the boundary became a-significunt issue and a survey’
team was dispatched to locate the boundary.

it was actually staked out enc located on the

progarty, ané at or abcut that time there was a_ == and thia. |.

is referred to in the brief ~- thare is 2 pericd of time, I

think approximately two weeks when a Department survey tcam
was cut at the site verifying the boundary as well as
taking general measurements of slopes &and clevations andg
things. | \ﬂ/

That team anrd the reaults of their
observations were never introduced intc tiic record on the
issue o0f whether or not we maintained the grade or the
slope. There was agreement a3 to whoere the boundary wase.

So what I am saying is that ths only
scientific or professional engineering testimony introduced
on the point of maintainiﬁg the required grade and slope

was from tha angineers of the Saitherwait office with the

A

exception of that one visual cbservaticn of Mr. Maiolle and
we had a situation where the Lepartment for two weeks had

their experts at the site and declined to introduce thear

OR: i/ \1/
[Rec.

CAPITAL CITY REPURTINC SERVICE
TELEPHONE (717) 523-2195 201069
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15 =
indicetes this, the Department was there, inspected it, .
inspected its opening; inspected it before it vasAfilled:_

obgerved it a6 it 'was being filled, observed the berms

~ being constructed,"and over thet period of time approved

what was being done and a general progression of the
trenchee down the slope.

They .did not believe, and they were right in

not believing, that-tkere wasn't any viociation-oi-the -

plans. The trenchee were not woving emt nf a nermicted

area and we didn’t think that then and we don’t think 1t
NCW .
‘The -Departiment certainly diédn‘t think it

then, and Mr. Celburd will artfully express their position

. DOW . . AL {

But during that same pericd of time, there
are 26 inspections reports. And ae ycu know better than I,
you kncw thers's a.section on there for indicating o

viclaticn for deviation from approved plans. The only

~violetion in: that category in those 26 inspection reports

. Wag one notetion end if my recollection serves me right,

was by Mr. Maiolie concerning that onc section of trench
four thet he observed overfilling.
Even in that obscrvation he was not aware

when he dié thet,; "that the chocolate &nd vanille plans

ORIGi{,‘,,:_‘
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detail nxactly correct. How would the Department have

known until that time?

MR. SHERIDAN: Wwell, I think it follows from
a couple aapects ét the Departnent’s position as I
undexrstand it. - - -

One of the things that we did -- and let me
back up a minute -- the Department’'s, and i‘m sure yocu have

scen this in the brief -- the Department rests.-its—-positien—i-

== thev do not rest their positjion on the boundarv tinc.

They do not rest their pesition on the cdistance from the
boundary line.

1f they reated their position on the 200 foot
they wouldn't have a position because trench tive ae staked\"
out now is not 2006 feer behind the property line, it's 22C
feet behind. And as we propose to fill it, it is 220 fesot
behind the property line.

The Deparvtment rests their position now on
the location of telephone poles. They seize on the pole
and they say if the pole is shown on a plan, 1 meen you cun
define it on the plsn, and if your trench is not located

the same number of feet from the pole as the trench

'§

depicted on the plan, then you are outside your paruitted
arsie

So that if they really were uaing that as a

CAPITAL CITY REPOKTING sznvxcz"%‘imﬂl
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thexe was o boundary and it wes the property line. And we
don't shrink from that. We concede that is, ané in fact,
part of trench fivé. 2nd 1 just clarify what I =zid dbefore,
part of £he excavated portion of tronch five does not
conform with the ‘200 foot setback. -

And I 'am & little confused whether it doesn't

conform with the 200 foot or the 220 foot, but that section

we concede we have to fillhin;fiue»aoﬁ}tméiapueewtﬁabuana~—~—~

we are prevared to-do ite . . _

‘But the rest of it and to ¢he extent thet it
is 220 feet, and 1 say 220 because there was a point in
time curing the heoring where we agreed that inestead of
setting it back 200 feet, it would be set back 220 fret and
there was on anspection of the site by the Exsminer, znd it
wes flagged and 1t wag staked out, and an extra 20 foot was
put in just to give more room.,

50 that what we say is thnt is the boundary
line and that is the qn1y-boundary line specificd. Mr.
Gelburd I know will guke reference to the telephonc polee,
but I say to you, ifyou look at the 1952 plan, there (s no
specificetion of the poles. They e&re not merked. They are
not deeignated as PPLL pole nunber ten or number eight.
They are Jjust little circles. There is no legeﬁd cn there

thet relates anything to those.

CAPITAL CITY REPORTING SERVICE
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any type of enforcement action.

MR. SEERIDAN: Let me just say two things,
on2 thing before I answex that. There is some of that in
my argument, but f don't rest on that at all. 1 talk about
what DER did and what we did because I thHink it
coxroborates everyone's understanding of the effect of the
permit documents.

1 think the way people acted,- if there. is abe——-

issue before you to cdecide, X think it's vrrobative,

corroborative, helpful to understand how DER hanalcecs this
and how its inspectors handled this, and what they
understcod things to bte during that period of tire.

So I think the fact that they located,
approved znd inspccted the trenches as we opened them and
obascrved the constructicn of the berms which were widar
than sight feet supports out position that when their
letter to us said that the minimum distance between the
berms is sight feet, it meant what it said. It didn’'t say
raximum distance, it said minimum distance. And that was
their understanding of the people Iin the field. So I think

it's helpful.

Al

Kow I also advance the argument which you
have just referred to, an estoppel situation, and the

distinction that I make, and 1 think it's an important on:,
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that there i{s nc environmental herm here, there is no
environmental degradation, what does the permit document

mean? All the major environmental statutes enpower the

Cepartment to take enforcement actions for violations of
permits, - - =
You are suggesting to me thet a violation
which somecne believes doesn't create any environmental
harm is not to be noted by the Department and that. 2. perpit.

coesn't really meen anything unless some hurm is created.

MR. SHERIDAN: No, I don't mssert that
position ot all. :And I am just going to underscore it
agair, I do not primarily reet my case on that argument
because I think we are correct and I think the record
supports our position on the 200 foot boundary.

But on that argument, I think a permit is
very nmeeningful. I 'think ic is & vital document. And 1
think it 1is only in the most unusual of cases even without
environmentsl harm where a permit should be disregarded so
that i{f there is & rule that permits it, it should be
stingily applied. But‘1f there is & cese where it should
be appliecd, this is: it.

You have, I will say it f;at cut, in ny
opinion you have an extremely conscientious operator at
that eite. 1t is & good site and you have a situstion

IReq) 201074
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- to be used to provide that dirt.

dirt.

We have to build & berm area that takes the
storm water all the way down the cast side and properly
channels it teo that retention basis. That will require
dirt. - - : -

There are depressed areag in the old wine
area and in the area £ill section which collect water. The
little bit 1 xnow i3 that is the cardinal sin. _You don't__. |

let water ccllect. Those arcas have to be filled and when

they are filled it haz to be covered. That is going to
require dirt and long range during the closure period we
have to stockpile dirt and we should stockpile dirt because
there is going to be from time to time breakouts and there |

is going to be situations where damage you have to repair

with direc.

So that one of the things that lie envisiocned,
and I say the people from thée Devartment who worked thoere

for three years envisioned, was that trench five was going

Without trench five it ls impoasible to bring

on to that aite the dirt that is necesaary to do the work

Al

that has to be donu, notwithstanding the fact that 1f we
don't £ill trench five with trash we have to £ill the hole

that is there.

0/9,'@,”41. ~
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has been and is the crux of the Departrment’'s position.
There are -- eané again I don't use thie in a
smart term -- but I have in py own note pad list of red
herrings. And wh;t I mean by that, 1 don't mean that
somebody through them out as red hexrings, but 1 mean one -
of the reasons why this case tock so long is it was the
tyre thing every time we'd heve £ mceting or a heering,
eancther issue would pop up, and. I don'‘t mean_pop.mp .din-had .

faith, but it would pop up and then we would have to

adcdress it and satiafy the Hearing Examiner that it was not
& real problem that affected whether or not we should be in
cperation.

There ‘was & point in time where they
questioned whether ‘the soils in trench five were suitable.
And there had been at lienst one test plt dug that was in
trench five as currently staked out. There was another
test pit dug that would k¢ in the berm area between four

and five.
They showed thet soils were more than

i

adequate.

.This is a pite as I understand it that has
unusually deep soil life and that is based on the wells,
there are six wells on that site and the soil logs on those
wells as well as from the test pits, but our experts have

ORiginp

(Reg)
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prepared to f£1ll that in. We¢ have it staked out in a
section 50 we would be 220 feet back.

During the teatimony there was an issue that
arose about iﬁ one.of the proposed retention basin arcas
evidence of a sinkhole, not-in the bottom, but where would
be like a side wall area. And we weren'’t consulted on
that, no one approached our experts and saidé here is &
problem, go look at it. Xt was juat ralsed at. .a_bhearinag :

As 1 underatand it before it was raissd at

the hearing there was no on-site evaluation or
investigation of the location cther than a physical
observation.

S0 once again, after that was xreiseu cur
experts went out, and I think it was Mr. Manduke, who 18 a
DER expert, went out in the field, excavated arouna the
area and looked at it, examined it, and everybody agreed 1t
wasn't a problem. So that was addressed,

There was an issue raiscd during the he¢aring
about whather or not this site was, I put notes docwn ~- 1
even forget the distinctions -- but whether it was dolomite
as bedrock which is magnesium carbonite or whether it wasz
calcium carbonate as the bedrock.

First of all it was interesting that it was

oy
orfad 07V
CAPITAL CITY REPORTING SERVICE (Red)
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_ xnow their time lozds &nd theilyry schedules and 1 Xnow how

many sites there are, but we have a man here whose
livelihood dependsion this and we start exanining it and
the theory wasn't Saecd on a review of the well driller’s
loge, it wvasn't based on A review of teei'borlngs; Our
expert I believe testlfied and we asked them queations

about measuring strike and dip of the rock. And I don't

pretend to understand thet and I didn't davelop-the . — e

yuestioning. Fortunately Mr. Keresg did, but it is s basic

method for determining whether thie plece of rock thet you
happen to pick up off the ground is from bedrock or whether
it was transported ‘glacially into the soil there.

None of that was done.

In addition, the Department wisely and
Propurly requires monitoring wells and on this gpite there

wes some contention adbout whether they would have four or

" whether they would heve six and they wanted six. They

wanted wells five ané six which are the southern most
portion of the site.

And they:gbi‘thoso two extre wells. And with
all the wells in place: it is clear as & bell that this is a
site where the wells are characterized by s low yield.

The testlnony of the experte was that where

you have calcium carbonate that is subject to solutioning,

201078
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monitoring wells, a3 of the time of the hearing in
September of 1985. Mr. Day-Lowis expurienced, a qualified
witnessg for the Cormonwealth and our two expert witneases
were in agre@ment.I submit on the following point: That
with the exception of wuell 1B, as of that time they in
their expert opinion dbeliaved, all throe of them, that none
of the other wells showcd any organics that could be
related to tho operetion of this site or a. failure an. the ..

renovating capacity of this site.

The conly wall that was o problemr at that
point was well 1B and I will fully adé@ress that. But I
thirnk that's irxportant to bear in mind. I want to tie that
into cne thing if I may.

This is a site wnere although the surface
topography slopes from north down to south, the direction
of the groundwater flow ifs not from north to south. It is
assuntially south to north. So that the contaminaticn
getting into the groundwater would show up in wells 3 and 4
which are the northern most wells.

It is alsoc important to bear in mind that the
oldest portion of the site where things have been deposited
the longest, is the portion immeciately adjacent to wells 3
and 4.

So 1if these cld aresas where if you arce going

N
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~cubic feet per day and that ie with .tho cep. 0ff, __£0. YOUmm .

have a flow out, I believe.
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35 -
strikes me right, I -think it was the Commonwealth who first |
talked about well 1B venting gae, and we have a number of
gas vents around which are supposed to vent gas, But wcl;
18, the CommonweaithAtestified was venting gas.

Dr.. $Snith, vho is one of oldr witnesses, - ‘4?¢

testified 2180 that well 1B was venting gas. And he

testifled, Y think it wzs between one and +wo thousand

He then did zn anealysis throughout the site
26 & chemist &and we:brought him in to testify because of
his backaround invchemietry and we thought it was e¢ssential
to address the vinylchloride ané this dichloroethylene.

fiils testimony in his expert c¢pinion was that
whut wap occurring -here was a situation where well 1B was
acting es & gus vent for the landfill. And whet you in
fect hed weo &8 situsticn whc:e the well is normelly capped
and the cap sesled and locked 1 guess. So that you have a
situation where you have a2 standing column of the casing
and you have the;gad thct:is in there standing. And then
at the bottom of that:column of gas, you have surface water
of well 1B.. . .-

And what he said occurred wae the gas in the

column of the casing standing like that would become

?%GMQ{ :2()1‘9630
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MR. SHERIDAN: If I could, before trying to
respond to that question, if I could just make what I
consider an important point: Our point in addressing this
is that what is nét occurring -- and I think this is
important that it is not occurring -- is that thers is not
a breakdown in the renovotion of lecachate. Leachate is not
entering the groundwater and contaminating it. What is

occurring is basically where the gas that would vent out.af |

the landfill because it is standing is becoming soluble

with a small amount of wuater on the surface.

bHow you have asked a question concerning the
source of the gae and whet the compcunds. I may have to
consult or perhaps even have Mr. Karess address that
because I om not prepared, and 1 know there is testimony cr
1 believe there is testimony in the record that talked
about the types of substances that could decompose and
produce those gases.

THE EXAMINER: 1 can certainly review the
record.

You have been arguing for soma time here and
you have been concentrating on your client's chance of
success on the mwerits which is certainly onz of the factors
that I have to conasider in deciding whether 1 will issue &
supersedeas.

201081
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peculiar procedural posture in that it started out as a 1
hearing on the guperseders and progressed soﬁewhng 1nto_f_
hearing on the merits so the burdens of proof got kind of
turned around herégf

Kormally in & hearing on the morits the T
Department would have the burden of preoof. But you in
requenting the superscaeas have the burden of proof. what
15 there on the record ‘that demonstrétes that. there willbe—

no harm to the public if a suversedeas is _aranted?

MR, SHERIDAN: That is fine, Your Honor. I
want to talk asbout groundwuter first because that is cne of
the esgsential considersations. It is clear where the
c¢irection of the groundwater flow is and that is south to
north.

it is ‘clear thet the two wells, 4 and 4 that

"bre directly in the path of that and closest to the oldest

portion of the site heve not bevn degraded by the site.

1t ie. ¢lear from thet that the site is not
tffecting groundwatur. So that 1 think that one of the
bacic ingredients. If there wae an indicgtion:that there
wvae groundwater being- contaminated and it was showing up in
wells 3 and 4 and could go off site, 1 think that would be
& major factor that would ceuse problems for ue.

But that is not the case. There is no

- 201082
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suggesting that the Board somehcw condone improper
operation here because it ia necessary to complete propex
closure? That's what I am hearing.

MR.'SHERIDAN: Ko, I con't think I'm saying
that. . - : -

THE EXAMINER: The Board has consistently
ruled against that in the past where peopls have raised
arguments, if you den't let me mine cff my property, .if.you-—

don't let me do this --

MR. SHERIDAN: 1 2m not saying that. Whot I
«am saying, 1 am saying the following: Assuming that our
position is correct on tihe merits -- and I understand if we
are not correct on the merits and if you don't think we are
going to be correct on the merits, then our petition
falls. That is the firat teste.

THE EXAMINER: Correct.

MR. SHEPIDAL: So that for purpose of ny
argument, 1 have to eaasume that we are correct cn the
merits. I am assuming that and ! hope I am moving towards
convincing you of that.

50 that if we have & right to complete trench
five, a right in the sense that we cre within our boundary
or they are estopped. And I liike the first position first,
that wc are within our bouncdaries. Then what I am saying
- «~01083™
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represents the corporation -~ to make a few comments which
1 think will help clarify our position and the mistazken

positicn initially of the Department.

The;e‘are & few key things 1 would be remiss
in not mentioning. : With respect to irreparsble harm to the -
individual opereator, closing, assuming closure is just
conducted in acceordance with this crder from the Depsartment
which came down December of '84 cost substantisl-sums..ofe———

monev.

My client 5ecause of This summary action on
the part of the Department, which I suggest a& Bincerely as
1 can, is unnupportéd by evidence of a credible nature by
way of leyman experts c¢r otherwise in that record, caused
him to sell his trucking business st a substantial loss,
incur substantial feez with two law firms, and experts,
entering into an inordinete requircment of water monitoring
that ere quickly coneuring whatever funds there were
available for him'tobproperly clcse this site.

The trucking busineses is gone and it has
already czused that because of the inactivity of your
predeceecor in this case to do what he said he would do
back in January of 1985 after hearing the evidence.

THE zxAnzutus‘ } cartainly apologize for
that.
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irdicates that system works and works well. There is no
question about that. If ycu read Manduke's testimony on
cross examination, he concedes I find no evidence of
pollution. Take évery one of their witnesses, even though
they came in -- 1 won't consider and comment upon their
state of preparation; they made some general atatsments —-

but as they werc asked significanct questions regarxraing

their testing procedures, could you. have. done-this, could-

you have dond that? They all eventually acreed we seen no

csign cf polliution. This aystem is working.

Prcbably the mcst prominent from an expertise
standpoint was Mr. Day-Lewis, very impressive fellow, but
he could not refute the Fhol. in chemistry's concluesions
about the presence in 1B of certain constituents, and 1°11
Keep tec my promisce

There were allegztions in the crder civil
penalty asseasment petition in December of 'H4 that there
was no sedimentation erosion plon.

Curing the course c¢f the hearing it was
presented, together with a ccpy that was presented to the
Department. Going from a posiction of we never got one, 1
think Mr. RashXodia has said he thinks he may have called
the expert but never formally replied, indicating that he

rsceived it. That's in the record. Regardless of what

i

QQ?
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CAPITAL CI17Y REPORTIKNG SZRVICE
TELEPHONE (717) 533-2195 20,




10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

g m— T

47 -
record. Good evidence of this. MNr. Pomponi who originally
wag in charge of 1 think the examination and management of

this site is brought before the Hearing Examiner and you

can evaluate his own reaction, the Examiner's, elleges that

they were taking foundry sand in defiante of their permite. -

On cross examination he is shown a letter

from hie very Department approving it, acknowledges, well,

1 guess it wae approved, "7

- Lt m L me e e TEACMTTER. 3wl

The next . issue he was prepsented for was

2lleqgedly & bottle of -toxic waste. FEe is cross examined.

Did you make a note of it in ycur inspection report? ko.
pid ycu open the bottle? No. What was in

it? Leachate, cool aid or coke cola or chericals? 1 don't

KNnowe.

The Exeminer askea him, didn't you make note
of this? This is theé type thing thet is filled ir with
this cese suggesting that the rcal reason for closure won't
be found in the record, and it won't.

A serioug analysis of this record indicates
basicelly that thew;ommonQealth has tried te come up with a
number of theorieve all of which have failed. |

You go back to the volumes. There were no
concerns about the volumes. Now, suddénly there are

allegations daily cover wasn‘’t put cdown. 1'm sure with

201088
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boring like our expert did? No.
what is the most reliable way, sir, of
f£inding whaether or not daily cover and final coverxr is
flaced down? Cor; boring. Did you see fit to do it? HNo.
That's riddled through this record. We have
111 recordkeeping, {11! inspection, you name it and suddenly

we &re going to tie this morass into an incictment that ia

time buc it is not for vou to know now,

unsupported in the record. Wthm That will come-out--in ——w-—t-

lt 418 not in the record. We a2re bound by the
record.

wWith respect to the kurden, reading the
recerd you wili see that all of these allegations were not
supportede.

There are references that we called in a
chemical —-- excuse me, an industriel chemist to support our
positicn.

The record reflects our chemist is a Ph.D.
impeccably qualified, and they called no ons.

The record indicates, particularly the brief,
that our engincering team shouldn't be considered as
subriitting credible evidence.

They didn't spend two weeks, they spent three

waeks. We never saw their report but yot there are
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articlee aren’'t in the record. Evidence is.
_ By Ph.D's in chemistry., by state recognized
biologiste and geologists. | -
I willAt:y not to beleber. There is en
adllegation that there w2s no bonding. Bonding wasn't .
required, but suddenly let's get this together, he must be

closed. That's how this was prepared. And that is why it

is so faulty. - ) L e o o

+

That is why the record ccesn't suggest_why

this was done. There is some cther reasons why this was
donc. We lock to the record in the iaw.: That's how we
evaluate a man’s future. That's how I know justice, what
ia in tho record.,
Did the witrnessce cupport thesc hascless

allegations? 1 suggest they didn't.

©  Now with respect tc the chemicals. I think 1
hzd a couree in chemistry: in high scheol, didn't do rather
well anc L'Q not sure sbout the Exeminer's background, but
I would certainly_gugggst‘we all defer to the only expert
who testified a2nd sald this is common. this system is
working.

- Now, Mr. Day-Lewirs ir cross examined.
Robert, isrthere eny suggestion that pollution is getting
off the site? No.

g

%
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soneone said in the peper. Without chlorination, purs
water and wherc dees the water run? Through the fill into

the home wells and onward. HNot one scintills of evidence
that there is polliuticen.

1 believa the- Commonwealth made some
suggestions that a Xramer well could possibly be contained
by the site. You will find that in the evidence.

An analysis, croee examination, -whatever, -

there are no cormon constitucnty in the Kramer well. The

Kramer w2ll is located ezbout a mile and z half away, and
actuully upstream from the lovak site, &nd very ncar an

old, c©ld Mobile pipeline. That's it. There is no other

Y,

evidence on that pcint. Why woare they closed? That is the
there of the case, not what's in the recordé, because it's
not there. What isn't here?7 Why was this ccne?

And a sincere review of the record with any
degres of impartiality will lead yeu te that conclusion
why.

The bonding as 1 said was mentioned. Again,
without sincerity, without & sincere review of the record.
Our brief supports that no bond was required thsn, but when
someone turns the switch, close them, hammer them, no bond,
fine them. No bazsis in law or fact.

This case is truly on the superssedeas issue,

%,

Sy, A
CAPITAL CITY REPORTING SErRvice . <01089
TELEPHONE (717) 533-2195

"—-——- -

e’




10

n

12

16

V7

18

19

20

21

.22

23

- 24

25

‘petition which was an inspection report done on Octcber 23,
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55
record, Madame Chairman that until you just menticned it
now 1 was unawvare of &ny such occurrence. The Department
believes that .the Exuminer acted quite properly. | o

MR.:SHER;DAN: Perheps before Mre. Gelburd

begins, 1 just want to note-that we have an exhibit to our -}

1985 ané 1 understood we had an agreement that that would

be submitted. , LT T T T e

-MR. GELBURD: As of record in our ansvers to

supersedeas petition, we do admit that as & correct copy of
the inepection repotta '

‘MR. KARESS: I thought we all ugreed.

MR. SHERIDAN: On thé one issuc of the need
for the supersedeae-1 would just direct your attention to.
the comments at. the end of that report and reading from
that it states, this is by the inspector, that a decision
on the fate of this eite i& desperately needed and that is
our position. - o

.THE. EXANINER: The Board ieg cerxtainly aware
of its obligztion there.:

| ¥re+ Gelburd, what is the story here? We have
two diametrically opposed viewe of the condition of this
landfill. BRI X I

- MRs, .GELBURD: At least two.

y/
ey
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With respect to the criteria that are sct
forth in there, 21.78B says that a supetaadeas‘shall not
issue where therc is a showing of pollution or of nuisancs

Thege have been beth showings on the evidence
of thie case. I'l1 go back- for a minute and talk a little
bit about history. 1 kxnow this hasa bsen gone over at some
length but I would iika to present the Department's

perspective. e e —

B 1972 the oricinal _permit was_ imsucd fhézn wWH S -,
a plan for the 3ite which 1 believe ias document A-2 in the
exhibits. That plan shows proposcd final contocurs for the
area fill, the ol¢ mine Cerolition fill. It does not show
them for the trench £ill section. WwWhat it shcws is
existing contours for the trench till section.

1n 1982 when the Dspartment cawe in from the

Norristown Regional Office taking the site over from the
Wernersville Office wnich was <disbanding, the Department
noted massive eénounts of overfilling in the area £ill
section as evidenced by Exhibit C-2 and said, wait a
minute, ycu are way over yrade here, do some studies, have

your engineer give us an analysis of now you have been

"¢

overfilling.
Mr. Costello then, the Novak engineer adid

that, and sure encugh, hundreds and hundreds cf thousands

Up ..

Gy, ~

/»?@"a
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line drawn through that pole, pole number ten, which by the

~ way, both Mr. Satterthweaite and Mr. Emanual were unable at

first to locate without outside £id when they tesgtified
about this site, ;hén they were looking at the plane.

The third way- to locate where the trenches = 7]
ocught to be is by the coordinste gystem that was approved

by the Department in the 182 permit amenament. That

system shows the bottom boundary, the southernmost-boundary-——

of trench five &5 beino locanted _at staticon 18 vliys DO, 2nd

if you coordinete that plen which 1 believe is A-24 with
the so-called chocolate and vanilla, the side view of the

trenches which is A-4, I believe, you will f£ind that that

. 1is as far downhill as the Lotton of the last trench was

supposed to be. -

It is ‘measvrable c¢ither by refexrence to a
pernznent marker, the pole, by reference to topography, or
by roeference to the coordiuutw systoer that is set up on the
approved permit plan in 1962.

If 1 mzy employ a rather crude viéual sig, 1
think there is not tooc much dispute that the Department's
position is the rectengles 1 am shewing you on this piece
of paper cutline in bléck would be the trencheg the
Department originally approved them. And if you recall the

testimony of Mr. Beitler the actual trenches as installed,
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boundary, whether you are talking about raference to the
original permit plans or you are talking about a 2C0 foot
offset -- that whatevuer boundary you are talking about was
violated. It was.only after that bouncary was violated
that .ths Department tock enforcement action coincidental

with a very late submission of a groundwater sample result

which showed large ceuncentrations of volatile organics

turning up into the monitoring wells, wells, oOne_and LW —-

The Derartment certeinlv was justified ivp

taking enforcement action at that point., They said, wait a
minute, you have got pollution, ycu are beyond your permit
limita, what is going cn here? Conduct a hydrogeologic
study =-- two clements i which heve not been adéresscd and ™~
1'l1l be talking abocut that later ~-- give us & closure pian
becausc you are done filling the site and put up & bond.
That is what the Department said, that's what the
Depuartment did.

There are very very many disputes as to
interpretation of the fuacts in this case. Some of the rore
interesting questions are why is it thet ronitoring well
cne, in whichever incarnation it is, always shows up
contaminations every time you rxun it for volatile

organics? 1t showed up as= well one. Oh, my goodness, say

the petitioners, the sides of the cesirg sre psrforated &nd

it )
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‘that one. Obviouegly it is not going tc be any good if

. Mr. Rajkotia gas vents that aren't venting geas.

53'. -
With respect to well 1A, it igr drilled under
the supervision of, Movek's consultants, it is puthin, 1t“i§
tested, well, more vclatile organics. Well, there is
sornething wrong wigh;the well. &And it wasn't properly
constructed, there’s & crack in the side end leachate is

getting into the side. Where is that leachate coming

from? why can't the petitioners construct a well thzt

works? T T T e —

We come to the third well, we roreed close |

there's & break inm it, seal it up, put in another well to
indicate something sbout that particular area of landfill.
well, 18 gees in, vclatile organics showing
up egain, and in addition, explosive leveles of methane
ges. You have a monitoring wells thet is venting gas and

you have got according to the testimony of Mr. Muiolie and

The petiticners don't have a grasp of what is
going on at this site. ' They can't cxplain where the aas is
coming from that is bubbling up. There ies no indication is
it coming through u;cfack in the casing? 1s it in fact
bubbling up through the groundwater, and if it is bubbling
up through the grounéwater, then under Dr., Smith's own

theory, that landfill is polluting the groundwater becausa

P 201094
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the sits, 80 you can't blame them on background.

THE EXAMINER: But have they reached a levg}
whore the Department considers them significant enough to
show a problem occurring at this landfill?

MR. GELEURD: -Well, Mr. Satterthwaite aid
testify that the results with respect to monitoring well

one werc in excedancu of 2afe drinking water stanauards.

THE FRMAMINFK: ot wasn't mv _anearion,

That is in his croas examination. - .« - cmcmeen o~ me——

MR. GELBURDL: I don't know what more concern
we can heve.

THE EXAMINER: V%Well, ycu have to interpret a
conclusion in context in which the question was asked. My
questicn is a genzral one. The Department in revicwing the
results from these nonitoring wells over the years, has it
fcund any sort of pattern which would lead to the
conclusion that this naturzl renovation landfill isn't
properly working? Are we dealing with isolated insteénces?

MR. GELBURD: Well, I think the answer to
both of those gquestions is no. It the firet place, we are
not talking abcut a pattern prior to the fall of '74
sampling which arrived in £all of '74, was taken in June of
'84 -- excuse me.

$0 prior to that time we did not have sample

%,
(&
lag
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MR. GELQGRDi Well, not with respcct to the 1
concentrations. The fact that they are there ut gll shows
that something is wrong with the site. And it is the
responeibility ©f Novak to identify it. We don't belicve
it has becn identified. - T T T
THE EXAMINEP: 1 understand your position.

R, GELBURD: With respect to the second part

e eerard

of the 21.78(8) criterion, cxistence of-& nuisance; -~ —-

Lovrence Coal snd PUC verrum Trrael etnnd €ar the

proposition that 2 violation of law, being & statutory
public nuisznce shcoculd be enough to preclude this kind of
relicf..

We have by counsel's own «érassion &n
existing violation of the permit boundary in terms of
height on the ﬁGdthernmcat-exiating trench. That in itself
should dispose of the supersedeas matter.

But there is much, much moru. There ie the
problems with erosion &nd sedimentation control. There is
the problers with gas VQnging. Testimony is replete that
some Of the installed gas vents are not working and that
other vents that ought to be in there, Mr. Rejhotia
testified are not iﬁ. There is no resson why they can't be
put in. But there has not been compliance with the

epproved gas management plan.

‘k@
%
AP
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it is, ot course, their burden to corry.

With respect to prevailing on the merits, we
have talked a good deal about that.

Theilikelihood of injury to the public, those
same two cases, lLawrence Cocal and PUC versus lsrael sa2y
that a diminuticn of any public rescurcs is harm co the
puklic, a viclation of a statute, a reguiation is injury to
the public. And we have a large number of those hers. Hot

to mentlion the fact that the site is not bonded, as

Tegquired by Secuiion 505A and $03B of the S5clié waete
Managewment Act.

Again, I have to take e&xception to counssl's
representation in which he claimed that the Daepartment wes
“fining”® licvik for not having @ benéd. I belicve thet if
the civil penzaity which the Department issues is examined,
it will show that each particular viclation is tied into a
penalty amount. 1 don't believe there ia one for not
having & bond.

HWe are not penalizing Movak for not having
onz in the past. What we are saying is if you wish to do
arything on thia site, you have got to have a bond ncw as
required by the statute. 1In fact, even 1f you have
completad every bit of landfilling you could ever possibly

do leaving aside the demolition waste area, you'd still

C..
""J,}‘V ‘ . /
/6’@0/ 4(
- > g ,‘\.(’] ." n n
CAPITAL ClTY REPORTING SERVICE LRI P

TELEPHONE (717) 533-2195

y— — .



10
M
12
13
14
15
16
17
18
19
20
21
22
23
24

25

—-—

71 .

spiecitically celled in its groundwater analysis for
fracture trace analysis and a study of grodndwater
rounding. As Mr. Manduke téstified, these cen be major )
factors in the trénemtssion df polluting substances through
groundwater, particularly with respect to carbchate
formations

Thege hoven't been addressed. WwWe haven't
sven the inforration about that even thouch the crder

~—

called for them to be submitted quite some time 2G0.

"If Novak hasn't addressed these {iegsues that

the Dep:rtment belicves to be important with respect to

analyzing what is gcing on &t thie &site, how can Novak then

be allowed to~argué.fWeli.'it is inconclusive. Ycu don't

have any evidencc‘that there is a polluting syetem tuking
Place. |
The Departrment since 1962 had constantly met

with Mr. Novak and his c¢ngineer in an attempt to get this
site into shape. It was overiilled and badiy vegetuted,
testimony being that it was very rainy, and it was recal
hard tb cstablish,vegetation over & three year period, 1u£2
to 1984. And indeed as of today, as of the inspection
repcrt, &t an exhibit tc the petiticn at issue here,
vegetation is still not complete. There is really no
excuse for that. -

Y-

oy
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He have sites to permit. The public hes to
know that Wwe will anforce the boundaries we put in those
permits or we are never going to be able to locate a ait;
anywher=, 8o from.that point of view, it is extremely
critical that what-is submitted to the Départment and
approved by the Department be the outer limit of what is
allowed by the Department.

With respect to surface water managerent at ..

this site, it is a moderate to sevars prcblem. With

respect to vegetation, & roderate problem. With respect to
groundwater pollution, it is there, the jury is still ourt,
partly due to the failure of Novak to conduct the study
that wes called for in the order and due more than a year
aGC .

MF. KAREGS: Thet order was appealed.
Forgive me.

THE EXRMINER: I think ol counsel hsve to
bear in mind that what is befcre the Board is the
reasonableness of the Department's action and not the state
of Novak's compliznce witﬁ the order. I am not a court of
equity. 1 only have those powers that the General Assembly
gives me and that is to decide whether the Department's
action was an abuse of 3discretion. |

MR. GELBUKDs With respect tc the 200 foot

‘ Re i
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. their boots dirty with respcct to the measurement of these

trench sfzes. - .7 .

As Mre Macili hae testified, the trenches are

.& lot biguer than: the Board is being told by Novak.

In -terms-of surface area or volume, however
you want to measure it, Novak hae put in as much as the

Department intended to permit and did, in tact, permit and

P +

Kovak had any right -to €XpeCte - ~--i  .omer oo -

Leavine that aside, hewever, S=1 ecleavrly

shows that, in £act;rtha permit boundary of 200 foot offsct
wege violated. NMr. Satterthwaita got up on the stand and
cbntidently testified we have & cleer 200 foot bouncary all
the way around. That.was before the survey was done.

1 believe you will find Mr. Maocili also
testifica that zfter Martin Bradbury ana Griffith, the

gurveyors contracted by Novek finished their survey of that

. boundary, finding no violaticns, that the Depertment's

team, 1nclud1ng-Hr; Meoili met with them, they sat down at
what ie called & ?light‘table“ cdid scme cverlays on chuorte
2t the site and that Martin Bradbury and Qriffith were
persuaded that the?ghad erred in measuring that offset,
vis-g~-vis the southernmost excavation. And that the

excavation did, in fact;, go over the 200 foot boundary.

- 8-1 shows DER'es survey results relying on the

P S
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that is reflective of ctheir whole approach in this case.

I think you prcperly fromed the questions

regarding diminimous. You have heard other cases and you

have heard situvationa that deserva the Dapartment’s
attention so much more than this one. -
1 can't thinkx of anything in this record that

is other than diminimous if it reachea that level. Wwith

respect to & couple other things, the lavels of — . .

contaminants that concern Mr. Gelburd, as incicated 1 think

in the first hearing up in Ailoentown, which wes the second
hsaring, it was amply put on the record that levels that
concerned the Department were not sufficient or even
considerced detectable by industry accepted standards, EPA
Accepred standards.

As far as the cxplosive gases, methane is a
common gas in 3 landfill. That is why yocu do have
venting. %he fact that some vants don't produce it 1is a
common occurrence. Have wae heard of any explosions? Have
we even seen on that recoxd one person who appeared and
cffored testimony about odor? Cffered testimony about
pollution that was reliable? Reliably or in any way
related to anything conducted on the site, no.

Again, what is not on the record ias more

important than what is on, apparently.

%W 20i1p; ]

CAPITLL CITY REPCRTING SERVICE
TELEPHONE (717) 533-2195

"———-—- .

'S




'txt KR

10

| ]

12

i3

14

16

17

18

19

20

21

22

23

24

25

79. -
with a subctituted trier of fact and law, mostly fect,
because the disputes aren't rezlly theres. The record
cleurly reads well 4in support of our poeition.

He iﬁdicated that our position was
inconclusive on thé chemicals in the groﬁhdwater..
¥We bring in avwell regerded cxpert who is

deployed by the Comwronweelth, by meany ©f the other statce

on the eastern seaboard. He's a. recognized cxpert,. givesS—— .

us_an explenation.

We bring in & Fh.D. vhom he characterizes as
an ipdustrial chemist. They bring in no one. We glive you
an explanation, &n excellent explanation that is borne out
by theory, accepted doctrine and that 1s inconclusive?
Vihen compared to no-opinion or nc sugport. aAnd the
epproach that ws ar§.going to open up the textbook and talk
about dolomite and pinacles and overlook everything else.
But that positionlié ronsistent with every other position
the Cormonwealth has taken in thie case.

The plapns that were never filed that were
suddenly found. All-of tﬁis.just coesn't meke ecnse teo
me. And I don‘t"thiﬁk it is supported in the record
either.

THE EXAMINER:1 Mr. Sheridon, do you have

anything to add?

ey
* 1
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51 |
September in his testimony that he has no concern about any
of the other wells excopt well 1B.

Dr. Smith clearly in his expert opinion
exnlained the nature of the condition existing at waell 1B.

So this is not a situation wherec any of the other wells are |
& concern, and 1 raly on the testimony of Mr. Day-Lewis
caliled by the Commonwealth.

With regard to vegetation, Mr. Hovaky while————i
this operaticn was closed and wi;Qgg;_;gggngg_ggging_ng‘____;_A
hus made a concerted effort to improve the vagetatlve
conditicn at that asite. He has irproved 1t significantly
so that now there is £0 pecrcent vegetative cover at the
aite,. viith this spring coming on, he will try and we do ~
hope to make that 100 percent. But 1t i3 not a situation
to any extent whexre he hes ignorea it. 7o the contrary,
the testimony detailed the efforts that he made.

But as Your Honor is aware, when you have
proper cover on a surfnce that is compacted, it is
difficult tec establish vegetacion, try as you may. But as
a result of extensive efforts he has done a super job in
bringing it as closc as possible to 100 percent and the
rest will be done this spring.

That's all I have.

THE EXAMINER:s Thank you, counsel. 1 will

Goy
VL
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COMMONWEALTH OF PENNSYLVANIA
-~ DEPARTMENT OF ENVIRONMENTAL RESOURCES .
PENNSYLVANIA :
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Bethlehem Office
520 East Broad Street _
Bethlehem, PA 18018 . - .

861-2070
PR May 8, 1986
tT....... Ret Solid Waste Inspection . .- N
100534
May 6, 1986
Louis J. Novak S s

R.D. #1 .
Allentown, PA 12104 e

Dear Mr. Novak:

Enclosed please find the completed forms for the referenced
inspection. Please refer to Part C (Comments)of the inspection form
for specific comments or requests. .

If you have any questions, please do not hesitate to give me a

call,

Very truly yours,

James A. Dolan

Waste Management Specialist
JAD/bal

CC: B. Beitler S o
Division of Compliance & Enforcement

Q@@

uu~‘=-'-'~'

s : B _ 201104



COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT
SANITARY LANDFILL, INDUSTRIAL SITES,
DEMOLITION SITES, FLYASH SITES, SLAG SITES
FORM NO. 10

. -

N

IDENTIFICATION NUMBER (1-7}

L 053

INSPECTION DATE {9-14)

5 -06-

INSPECTORS SOC. SEC. NO. {16-24)

NAME OF DISPOSAL FACIUITY

e NAVA K S A 179RY  LArDF 1t

FACILITY ADDRESS

[fA-27 ¢co3
KD # [ ALl e/ /%‘/

MUNICIPALITY OUNTY ——
L TENI e TP - LA S~ = - .
FACILITY PROPRIETOR (NAME, ADDRESS, AND TELEPHONE NUMBER)
/_a'z;}“r" N AY) 2s 2552/

DAILY VOLUME RECEIVED

ANNUAL REPORT RECEIVED DAYS PER WEEK

p = i/ oPERATED A/AF  -—
CLasED Ry —
1 — Compliance, 2 — Non-Compliancs, 3 — Not applicable

CHAPTER CITATION T 11213
26 75.21(m){3} Suitable barrier blocks access to site when attendant is not present. >&
27 75.21l5) 25° setback line butfer zone present. l
28 75.21(001}, (2), (3} Adequate fire equipment or procedure for minimizing fire hazard
29 76.21(q} Approved operational safety program being utilized

Ny
75.21{p) Effective vector control program utilized at site where needed. Circle vector program required: {/:
bird, mosquito, rodent, fly

30

31 75.21(mi2)

Hours of operation prominently posted

. 32 1521k

Telephone or other communications available

Eh =
%;3 MIB200eN) T

Saivaging occurs in accordance with regulations

2 78.210001), (2), {3), (4),
75.24(:)(2)(vli)(vm)

-
Operational records maintained and method of measurement provided

P
jii
m e f

Final minimum uniform two foot layer of compacted cover material placed on surface of final lift

f}é‘f :zs.hzuc)(ziin) 75.3710) &

2 47,75.38 18I wili

- . .
Surface water management administered at the site

245 35, 280) 2, Gil), &
¥ 75.37(d)(1), 2 .

Final slopes within 1 to 15 percent or as approved by Department

L{ 4

Adequate source and type of cover material being utilized

:}; s8N &

Site access roads are negotiable by loaded collection vehicles GK",,
A 9538 1B livivi) Gt
1,39 -
;' 4t ) GiMiii
4 ;g%{:’,ﬁ’,‘&’;‘:" Slopes, benching and terracing in accord with regulations )
) 75.38 N{B)vili)
40
; 75.24(c){2)(xvi), 75.37(x) | Fire breaks
: & 75.38 $1£8)(ii) -
R ) |
.:;;;:___. R '_' 1;;‘:!"»‘?,'1; ] -,
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DER-RECEIVED

Honorable Maxine Woelfling, Chairman

Envircrmental Hearing Board

221 N. Second Street, Third Floor

Harrisburg, PA- 17101 » A.L,[‘Q

Re: {Novak Sanitary Landfill/ Inc. vs. DER
~325-W

Dear Judge Woelfling:

We appéared before you on Tuesday, March 25, 1986 for oral arqument
on a Petition for Supe.rsedeas which was filed on January 31, 1986 on behalf

of appellants.

- TADDISTOWN .
iy 1985
JUN 23 1986 mi2
FOX.DIFFER, CALLAHAN,ULRICH & O'HARA _
ANTHONY L.DIFFER ROBERT W. HONEYMAN
PAUL W.CALLAHAN ' ATTORNEYS AT LAW counseL o THE Firk T\ _/
PARKE H.ULRICH — -
FRANCIS P.OHARA 317 SWEDE STREET HENRY . FOX
MICHAEL J. SHERIDAN NORR!STOWN, PENNSYLVANIA 19401 1189512481
WILLIAM F. FOX, JR, WILLIAM I FOX
BRIAN MCDEVITT (1935-19735)
 JOSEPW A.LASHINGER, JR. (215) 279-9600 RUSSELL €. ELLIS
i: STEVEN T. O'NEILL OF COUNSEL
- RICHARD J. TOMPKINS
L Y .
G L R .
R Jure 10, 1986

The Novak Sanitary Landfill has been closed since December 17, . u

1984 pursuant to the Department's Order dated December 13, of that year.

An Appeal and Petition for Supersedeas was pramptly filed and hearings were

held in December of 1984 and Jamary of 1985. Although further ‘estimony was
taken on the Petition for Supersedeas in April of 1985 and several conferences
were held with the parties by the Hearing Examiner, no decision was ever rendered
with respect to supersedeas. Furthemmore, although all testimony on the case was
concluded in September of 1985, no decision on the appeal itself has ever been
rerdered.

Accordingly, there are two matters outstanding, our pending Petition
for Supersedeas and an overall decision on the Appeal.

There is a seriocus and pressing environmental need to bring this matter
to a conclusion. The site should be completed and developed in a manner that
enables surface water to be shed from the fill area. As you know, trench #5 is
partially excavated and has been in that condition since December of 1984 when
the site closed. It traps and holds water thus preventing proper drainage of the
water fram the site. This naturally increases the volume of surface water
penetrating the site. Furthermore, there are drainage swales and other surface
water control improvements which cannot be campleted and implemented until the
outstanding issue concerning trench #5 is resolved. It is absolutely necessary

T e At b .mey

.



"‘r‘gc-' , %‘ o WUNg 81‘966_ I(jfy

. 4 ‘“'\'r \--n.d

-

IN COMHONWEALTH QP PENNSYLVANIA

ENVIRONMENTAL HEARING 80ARD
221 NORTH SECOND STREELT
THIRD FLOOR
HARRISBURG, FENNSYLVANIA 17101

MAXINE WOELFLING, CHAIRMAN 1717) 787-3483

EDWARD GERJUCY, MCMEELR

R o et

a1
-

M. DIANE SMITH
SECRLTARY TO TME BOAND

June 16, 1986

Michael J. Sheridan, Esq.

FOX, DIFFER, CALLAHAN, ULRICH & O'HARA
317 Swede Street

Norristown, PA 19401

Re: NOVAK SANITARY LANDFILL, INC.
- V. COMMONWEALTH OF PENNSYLVANIA,
- DEPARTMENT OF ENVIRONMENTAL RESOURCES
g DOCKET NO. 84-425-W

Dear Mr. Sheridan,

Thank you for your letter of June 10, 1986, reminding the Board of the
issues outstanding in the Novak matter. Given the current constraints on the
Board's resources, I would be remiss in suggesting to the parties that a
decision will be reached by a date certain. At present, my hearing calendar
is filled until the end of the year, as is Mr. Gerjuoy's. And, we are both
avaiting the arrival of our new law clerks. However, please be assured that

-we will decide the matter as expeditiously as possible, given our available

resources.
Sincerely yours, )
. » Fi : )
%W &/M
MAXINE WOELFLING, CHAIRMAN
MW/nb

4]

cc: Bureau of Litigation o
Kenneth A. Gelburd, Esq./DER Eastern,” .
Martin Karess, Esq.

OR/G[N
(heg)

SET - 201108
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OER-FXCEIVED COMMONWEALTH OF PENNSYLVANIA

NOH™STO .
> DEPARTMENT OF ENVIRONMENTAL RESOURCES -
JUN 26 1986 N
Bethlehem Office
520 East Broad Street -
Bethlehem, PA 18018
861-2070
June 25, 1986
Re: Solid Waste Inspection
100534
June 24, 1986
Louis J.- Novak
R.D. #1
Allentown, PA 18104
Dear Mr. Novak:
Enclosed please find the completed forms for the referenced
inspection. Please refer to Part C (Comments) of the inspection form
for specific comments or requests. Also, attached are the inorganic
results from the annual split samples taken on May 6, 1986.
If you have any questions, please do not hesitate to give me a N
call.
Very truly yours,
James A. Dolan
Waste Management Specialist
JAD/bal
Enclosure
CC: B. Beitler -
Division of Compliance & Enforcement N
¢
’ N
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COMMONWEALTH OF PENNSYLVANIA .

o< -rbgm—D DEPARTMENT OF ENVIRONMENTAL RESOURCES

0. uJ q~"

JUN 26 1986

BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT -

SANITARY LANDFILL, INDUSTRIAL SITES, _ -
DEMOLITION SITES, FLYASH SITES, SLAG SITES -
_ FORM NoO. 10

IDENTIFICATION NUMBER (1-7)

/00 $3Y o

INSPECTION DATE (314}

INSPECTORS $OC. SEC. NO. (16~24
06-2Y- 56

NAME OF DISPOSAL FACILITY

NovAkR SArmITHRY wmor/u_

/PR-3Y-c043
RD.#/ 4utmw 10709

MUNICIPALITY e COUNTY
S.WHirepAtL - TWP - LENICE

FACIL}TY PROPRIETOR (NAME, ADDRESS, AND TELEPHONE NUMBER) } .
Lotts T. NOVAK S AR 21 =39C- 4285/

-DAILY VOLUME RECEIVED ANNUAL REPORT RECEIVED DAYS PER WEEK
‘ PERA
C Lo SED [ddad OPERATED
1 = Compliance, 2 — Non-Compliance, 3 — Not spplicable
CHAPTER CITATION 1124 :
26 75.21(mM3) Suitsble barrier blocks sccess te site when sttendant is not present, ) )
27 15.2103) 25' setback line buffer zone present .
se  75.2100(1), {2), (3} Adcquate fire squipment or procedure for minimizing fire hazard
'\/’ 75.21(4:! Approved operationa! safety progum bemg utitized
75.21(p) Etfective vector control program unhzed 8t site where needed. Circle vector program required:
: bird, mosquito, rodent, fly )
30
31 75.21mN2) Hours of operstion prominently posted .
” 75.21(k) Telephone or other communications available
33  75.21(0M1) Salvaging occurs in sccordance with regulations
75.210)(4), (2), (3), (4), S o
75.24(c) () tvii Mviii) Operationa! records maintained and method of measurement provided
34
75.24(cH2)(xxi), 75.37(;} Fina! minimum uniform two foot layer of compacted cover material placed on surface of fina! lift
- & 75.38 1HBMviii) ) e
35
75.2&81cH2Mi), 75.37(e) & . : S :
26 75.26 {8 viiv) Surface water management sdministered at the site
75,2841 2M), (i), & e >
5.2 i), (i), Final slopes within 1 to 15 percent or as approved by Department -
3y 753701, (2) cent or v
75.28(cH2Uxi) & Adequate source snd type of cover material being utitized 0
gg  75-38 M(Bvii) Rfu!lv £
J'Tc‘_.
76.241cH2) (v} & Site access roads are negotiable by foaded collection vehicles ’ .
. 75.38 N8I liv)vi}
N/ 15.28(cH2Miipliii), . o
76371 (){2) & Slopes, benching and terracing in sccord with regulations
75.38 11{BMviii) ) . e
g 570 | P 201116
& » i)
: e W
e ey | i - . . -~ 4



ER-SWM-TA:5/79
DER-PECEVED

CUMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF SOLID WASTE MANAGEMENT

NORRISTOWN

JUN 26 1386

INSPECTION REPORT
SANITARY LANDFILL, INDUSTRIAL SITES,

DEMOLITION SITES, FLYASH SITES, SLAG SITES a—\./
FORM NO. 10 . ’
1 = Compliance, 2 — Non-Compliancs, 3 — Not applicable
CHAPTER CITATION 2

42

43

45

46
47

43
49

51

52
53

57

59

28

68

75.24(c) (2 {xxiv), 75.37(k)
& 75.38 11(6)

Gas mansgemnent

75.24(b)(4)i), 75.37(k)(6).
& 75.38 "(Bui’umu:n»-

Ground wsater monitoring requirements being met

75.24(c)(2){xi), 75.37(k)
& 75.38 11{BNii)

Approved cover materist being utilized

75.24{c){2)(x)

Approved subbase being utilized

75.248{cH2){xvi), 75.37{k)
& 75.38 N(BMiv)

Proper barriers being maintained

75.25(h) Lined site, under drains operabls
75.25(i} Are liners in place and covered with protective earth
75.25{0)(3} Lined site, daily record of leachate flow maintained

75.26(a} & 75.37(g)

Leachate treatment facilities being operated properly

75.25(0), 75.37(g),
75.38 U{B)viii)

Erosion controlled on site, diversion ditches as required

75.26(b), 75.37(k)2), (3),

Solid wasts spread and compacted in layers not exceeding two feet deep

75.38 #11(8)ii)
75.26(a) At lined sites, is all waste deposited on lined areas
75.26(1) Regulation ban on open buming adhered to

75.26(d) & 75.38 1{8){vi)

Bulky waste properly controlled

75.26(1) & 75.38 1H(BUvii)

Uniform minimum six inch layer of compacted material placed on all exposed solid wasts at the end
of sach working day .

75.26(s)

Hazardous wastes & studges stored and/or disposed with written Departmental approval

75.26(n)

Intermediats uniform minimum one-foot layer of compacted cover material placed on completed lifts

75.26(d) & 75.38 11{8){iv)

Unloading area restricted to proximity of the working face

75.26(i)

Working face area confined to size suitable for dsily cover/fcompaction

75.26(q), 75.37(x), {s) &
75.38 N(8}x)

Operstion in accordance with spproved plans

14

33.25(9). MM a Dust controlled at site . 0,;,/6

.38 11 i )
(B)tvi) o,
j‘)/ 5,

75.281j), (k)

Blowing litter controlled

75.26(c)

Provision for standby equipment available whan needed

75.26(0), (p}, 75.371)),
75.38 N(B)ix)

Has vegetative growth been established to prevent soil ercsion on disturbed areas

Chapter 101{9}{e)(2)

{s bonding status correct
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COMMONWEALTH OF PENNSYLVANIA

O aeCEIVED DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF SOLID WASTE MANAGEMENT
JUN 26 1986 INSPECTION REPORT

SANITARY LANDFILL, INDUSTRIAL SITES
DEMOLITION SITES, FLYASH SITES, SLAG SITES

 COMMENTS:
'FORM NO. 10, 11, & 12

DISPOSAL FACILITY /ﬂﬂﬁ ‘/

(17
DAT o6 -

SEE LAST [wgPEenen R COMMENTS

SITE  was Conncm'z?iilpm’ w/pe

w——— .

SIHMOIWE WATER
‘ 0,57,.
(7
/:?ed/ A¢
3!#114(9
Opesrator -~ .
- - APPLICANT, INSPECTOR, REGIONAL OFFICE 201 112
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““’""r: UNITED STATES ERVIRCNRMENT AL FROTECHON ALE WY

% 3 REG.L:H il
KM): €41 Cnestrut Bulcing
Y4l oot Phiageinhia, Pernsylvania 19107

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

"In Reply Refer To: 3HW12
Mr. Louis J. Novak '

RD #1
Allentown, PA 18104

R@ak Sanitary Landfill ZG L,‘ C.

Dear Mr. Novak:

The U.S. Environmental Protection Agency (EPA) is seeking information
concerning a release, or the threat of a release, of hazardous substances
into the environment at the above referenced facility. Pursuant to the
authority of Section 3007(a) of the Resource Conservation and Recovery
Act (“"RCRA™), 42 U.S.C. Section 6927(a), and Section 104(e) of the
Comprehensive Environmental Response, Compensation, and Liability Act of
1980 ("CERCLA"), 42 U.S.C. Section 9604(e), you are requested to furnish
all information and documents in your possession, custody or control, or
in the possession, custody or control of any of your employees or agents
which concern, refer, or relate to hazardous substances as defined by
Section 101(14) of CERCLA, 42 U.S.C. Section 9601(14). EPA is particularly
interested in hazardous substances which were transported to, or stored,
or disposed of at the Novak Sanitary Landfill, located along Orefield
Road, South Whitehall Township, Lehigh County, PA, which was formerly
owned and operated and is currently owned by you. (See enclosed "Location
Map®)

All information and documents requested are due to the address
listed below within ten (10) calendar days of receipt of this letter.

The response should include, but not be limited to, information
and documentation concerning: ’54
/'?6’ 14*
1. The types and quantities of the substances sent to the Novak Sanltaty
Landfill;

2. The dates that such substances were sent to Novak Sanitary Landfill;

3. The state of the substances sent to the Novak Sanitary Landfill and the
method by which the substances were contained or disposed of (i.e., liquigd or
solid in drums or uncontained, placed in lagoons, landfilled, placed in
piles, etc.);

S
- —. e01
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4. Copies of any correspondence between you and ‘any requlatory agencies
regarding such substances;

5. Copies of any correspondence between you and any third parties regarding
such substances;

6. Copies of any documents reléting“to any other person who generated,
treated, stored, transported or disposed, or who arranged for the treatment,

storage, disposal, or transportation of such substances at the Novak Sanitary
Landfill; : '

7. Copies of any deeds, rights of way, leases, or other real interests
which you have or have had in the Novak Sanitary Landfill, and;

8. The current custodian, location, description, and identity of any of
the above referenced documents you were unable to obtain, and all efforts
taken to obtain such documents;

In addition to the above information, if you are privately insured
against releases of hazardous wastes or substances as a result of the
handling of such materials, please inform us of the existence of such
insurance and provide us with copies of all insurance policies.

As used herein, the term "documents” means writings (handwritten, typed
or otherwise produced or reproduced) and includes, but is not limited to,
any invoices, checks, receipts, bills of lading, weight receipts, toll
receipts, correspondence, offers,. contracts, agreements, deeds, leases,
manifests, licenses, permits, bids, proposals, policies of insurance, logs,
books of original entry, minutes of meetings, memoranda, notes, calendar or
diary entries, agendas, bulletins, notices, announcements, charts, maps,
photographs, drawings, manuals, brochures, reports of scientific study or
investigation, schedules, price lists, telegrams, teletypes, phono-records,
magnetic voice or video records, tapes, summaries, magnetic tapes, punch
cards, recordings, discs, computer printouts, or data compilations from
vhich information can be obtained or translated.

You are entitled to assert a claim of business confidentiality covering
all or any part of the submitted information, in the manner described in
40 C.F.R. Section 2.203(b). Information subject to a claim of business
confidentiality will be made available to the public only in accordance
with the procedures set forth in 40 C.F.R. Part 2, Subpart B. Unless a
business confidentiality claim is asserted at the time the requested
information is submitted, EPA may make this information available to the
public without further notice to you.

Failure or refusal to comply with this request within the specified
period is a violation of Federal law which may result in further enforcement
action, including but not limited to, civil penalties of up to $25,000 per
day of violation, and criminal fines of up to $50,000 per day and/or
imprisonment of up to two years, as stipulated in 42 U.S.C. §§ 6928(c),

(d), and (qg).
ORIGINA!
{Red;

"
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Please send the reguired information to:

Ms. Humane Zia =
U.S. Environmental Protection Agency, Region III

CERCLA Remedial Enforcement Section (3HW12)

641 Chestnut Building, 6th Floor

Philadelphia, PA 19107

If you have any questions concerning this matter, please contact
Humane 2ia at (215) 597-8214.

.~This information collection request is not subject to Office of
Management and Budget review under the Paperwork Reduction Act, 44 U.S.C.

§§ 3501 - 3520.
Sincerely,
§C 2 h

Bruce P. Smith, Chief
Hazardous Waste Enforcement Branch

Enclosure: Location Map
cc: Donald A. Lazarchik, P.E., Director

Pennsylvania Department of Environmental Resources \~4/
Bureau of Solid Waste Management

Al

QQQU
N,
Regy
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COMMONWEALTH OF PENNSYLVANIA
Before The
ENVIRONMENTAL HEARING BOARD

e S e ST

In the Matter of:

LOUIS J. NOVAK, et al
.- - Ve

PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL RESOURCES

POST-HEARING MEMORANDUM OF -COMMONWENETH —
DEPARTMENT OF ENVIRONMENTAL RESOURCES

A. FINDINGS OF FACT

Appellants are: Louis and Hilda Novak (individually and
as husband and wife), individuals residing in South Whitehall
Township, Lehigh County; and Novak Sanitary Landfill, Inc., a

Pennsylvania corporation doing business in South Whitehall

%,

(&
Township, Lehigh County (Louis, Hilda and NSL, respectively; ﬂ%éﬂ@

"Novak" collectively).

Appellee is the Commonwealth Department of Environmental

'

Resources (DER). Louis and Hilda jointly own a piece of property
in South Whitehall Township-known as the Novak Landfill (the

7

201116
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landfill)  [NT 323-4)]1.

Louis is the president, and Hilda the vice-president,
of NSL, through which, as site manager, Louis has operated the

landfill over the years [323-4].

Novak has been operating the landfill since at least

In 1969, Novak filed an application for a solid waste

management permit with DER for operation of the landfill [14].

R L e - meim. =T & v

In response to the 1969 application, DER issued to

Louis and NSL Solid Waste Management Permit No. 100534, which

‘-contemplated two distinct types of municipal waste landfill

operation: on the larger, northern portion of the site, area
filling, and on a smaller southern por .ion, trench filling

1477, a-1, a-2].

Area filling is a method of landfilling solid waste by
depositing it on the surface of the ground, while trench filling

is landfilling of solid waste into trenches which the disposer

‘has excavated in the ground [14-30). The permit which DER issued

%,
to Novak in 1972, and the approved plan which was part ofﬁ%ﬁ&%
. 7 .

PG JELE UL JUL JEL JHG JNS QUG JUS N JUL QUG JES UL JES JEL JUS JUN JEG JEN JES UL JUL JEL JUL QUL JEN UL JEN NS ey N

lNotes of Testimony, Vol. IV, December 31, 1984, pp. 323-4. As
the transcripts are all consecutively paged, further references
to them will consist of‘bracketed page numbers, thus: [323-4].
Appellants' and DER's exhibits will be referred to by their
exhibit numbers, as will stipulated survey exhibit S-1.

- e 20811%



permit, did not provide specific details of trenches to be dug in

the trench fill section of the landfill; rather, it delineated ~~ ™~ =

%

the portionjof the entire site on which active deposition of
waste_into trenches was permissible. It also provided for a
seﬁbaek of a minimum of two hundred feet from the landfill's o
southern boundary to'any ad£iveiwaste depositien [512-513; A-2].

L -

The approved plan which was part of the 1972 DER permit - *~
did show allowable final elevations and grades for the area £fill

section of the landfill [A-2].

e s emmeim e =

From 1971 unt11 1982 the landfxll was regulated by DER s

Wernersville Regional Office: [497 508].

From at least 1971 until 1982 Novak operated the land-
£ill by depositing solidzwae;evon the area fill section of the

site [14-30; 311-313].

In February 1982 DER's Wernersville Regional Office was

-disbanded, and fesponsibiiitwaer(regulating the landfill was

transferred to the DER Norristown Regional Office [497, 499,
657-81. R
qg
. Shortly after assuming -responsibility for regulatxng&

(

Novak Landfill, DER's Norristown regional solid waste management

staff made an assessment of the site. The assessment was made by

't

Operations Supervisor Bruce Beitler, Solid Waste Specxallst
Michael Ma1011e, eng1neer Dinesh Rajkot1a, hydrogeologlst Joseph

Manduke and soil sc1ent15t John 2wa11nsk1 [499].

201118



After making the assessment, the DER solid waste
management staff concluded that the landfill lacked an adequate
gas management plan and that Novak had overfilled the site,

exceeding boundaries allowed under the 1972 permit [499-500].

During the summer.of 1982, DER staff held a series of
on-s1te meetings with Louis and with Novak's consultxng englneer.
C.A. Costello, to discuss the overfxlllng on the area f111
portion of the landfill, lack of adequate vegetation and daily

and final cover, the need for remedial action, and the need for

S

...... PSP

a gas venting plan concerning the entire landfxll [499 500, 554].

DER staff, in those meetings, reguested that Novak cause
their engineer Costello to submit to DER cglculations concerning
the amount of solid waste that Novak had placed in the area fill
. portion of the landf.ll beyond that allowed by the approved

permit plan [487-8]).

In response to DER's request, Costello submitted to DER
a chart entitled "Volume Overfill", which measures fill volume
at 110 portions of the area £fill section. Of those 110 portions,
92 were very substantially overfilled. The total overfill shown
on the chart was 625, 689.81 cubic yards, or 16,893,625 cubic Qg

&
feet [487-8; C-21. L7

The overfilling Novak had conducted on the area fill
portion of the landfill, as well as Novak's failure adequately to
vegetate the area £fill, had an adverse qffect'on control of storm

water and erosion at the site [493, 549, 554].

A\
e

o
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As a result of its investigation and the overfill

computations submitted to it by Costello, DER advised Novak to - -~ °

%

stop depositing waste in the area £ill portion of the landfill
and to submit an application to amend the 1972 permit to show
depth, elevation and location of trenches in the trench £i11 -

portion, as well as a gas control plan [311-313; 479-80).

e -

In September 1982, Costello submitted to DER on Novak's .. ---
behalf a plan which was intended to show location of proposed
gas vents throughout the landfill site, to show proposed contours

and topography of the trench fill section after filling.was. ...—

o —————.

completed,_and to nrovide for_appropriate gradina of the

transition portion between the area fill and trench £ill
sections, which threatened, due to Novak's previous overfilling,

to form a cliff [479-80; A-24).

On September 15, 1982, DER issued to Louis and NSL
an amendment to Solid Waste  Management Permit No. 100534,

incorporating the gas venting plan Costello had submitted [C-17].

Since Novak's permit was first issued in 1972 the
approved plans have always stated that qtility poles at the site,
belonging to Pennsylvania Power and Light Company (PP&L poles)
were to be used for bench marks, that is, as control reference

points, both for vertical and horizontal boundaries [575-6, 622;

i

A-ZJO 0
On Novak's approved 1972 permit plan, on its 19787 ¢

[] 3 | ' P » U » » [
revision, on Novak's 1982 gas venting submission, and its

20:120



January 1983 revised gas venting submission showing final

contours for the trench fill section, the southernmost boundary ”'":\_/
of the southernmost trench to be excavated was always shown to

be located some seventy-five to eighty feet north of PP&L pole

number 10. That southernmost trench to be excavated was referred

to on all the aforementioned plans as "trench 5" [182-3; 571-3;

1150-1; A-2, A-24).

Between August and December 1982, DER staff met with
Novak representatives, including Costello and Louis, to examine
the portion of the trench £ill section on-;hich'ﬁbvak~§f6pb§edf-

to conduct-active landfilling.. That portisn—atnotime oxtendad

~ south of what was shown to be the southern boundary of "trench 5"
on the 1978, 1978 or 1982 plans [478-482; 587-592; 633; A-2,
A-241.

By letter dated August 24, 1982, DER Solid Waste
Operations Supervisor Bruce Beitler requested of Novak cross
section drawings of proposed trenches in the trench fill portion

of the site [A-13; p. 2}.

Novak's engineer Costello submitted to DER a plan
entitled, "Cross Sections of Fill Areas”, which detailed proposed
depth and final grade of the trenches, the volume of waste to be

placed in each.trench, and the boundaries of each trench, whici;

i

7
boundaries were tied into a coordinate grid shown on the 4%;%%
September 1982 topographic plan (revised January 1983) for final

1
elevations in the trench fill section [606; 1046-1048; A-~4,
A-24] . ;



}

Costello's submission, "Cross Sections of Fill

Trenches", described the final grades for the trench fill section =

-

(except for the interval between the area f£ill and the trench

£ill sections of the site)  [480, 587-8; A-4].

Costello’s submissf;h} "Cross Sections of Fill
Trenches", shows the southernmost portion of the trench fill
sectién of the site proposed for'active filling to be bounded - S
by "Station 18%, which is shown as the séuthern boundary of

“trench 5" on the Costello topographic map (632-3; A-4, A-24].

[Rrees

By letter dated December 2, 1982, DER Solid Waste

pperationSMSupervisor Bruce é;iéier hféte to Novak approving
excavation and fill to a depth of fifteen feet in “"trench 5",
The letter goes on to state,‘“This letter, along with our
august 24 1982 letter, define remaining f£ill capacity at your
landfill. It is the Departﬁéht's understanding that final

grading plans will now be developed and submitted." [A-13,
A-14, A-24].

The "“"trench 1" thféﬁéh "trench 5" referred to in DER's
August 24 and December 2, 1982:1e£ters were the "trenches 1
through 5" shown in Costello's September 1982 topographic plagé?Q%
[469-471; A-13, A-14, A-24). . | A

'

The scope of allowed filling in the Novak permit was
determined, not by geology,6§ the site, but boundaries shown in
the approved permit plans, and by topographyiéhown in those plans
[476-480]. . ‘
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From the time Costello submitted his calculations of
overfilling on the area fill section in 1982 to DER, until at lé\‘/
least the end of 1984, esséntially the entire area fill portion
of the site has exceeded the elevation-limits set forth in-

Novak's approved permit plan [C-2; A-1ll].

Novak began landfilling in the trench fill section;

in the second trench down from the junction with-lhe érea fill

section, on August 30, 1982 [C-4]..

o From at least May 1982, continuigg“th:ngyna minimum of

[ —

thirty DER inspections, until at least October 1984, large areas

of the landfill lacked requisite vegetation [549, 554, 660-66,
700; C-4, C-5]. -

No factor existed which woul? have prevented Novak from

vegetating the landfill properly between 1982 and 1984 [554].

From at least September 2, 1982, until at least _
September 20, 1984, continuing through a minimum of twenty-six
DER inspections, areas of the landfill lacked requisite daily

and/or final earth cover [694-5, 716-717; C-4, C-5]. : -

Purposes of the use of cover on landfills include

control of vectors, water infiltration, fires, erosion and odors

[716]).

i

On a number of occasions since February 1982, the -

f
0 .
landfill has caused odor problems; it has aldo had at leastfh%
. / S 7.

one uncontrolled discharge of storm water [5361].
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From at least Septémbéf 2, 1982 until at least

November 1984, cohtinuing tﬁfough a minimum of twenty-seven DER -

inspections, areas of the landfill, most recently the west side
of the trench fill section,ﬂhave been inadequately graded and had

excessively steep slopesulsgﬁ, 587-88, 624, 627; Cc-4, C-5, A-4].

Inadequate Qegéta%ion and grading at the landfill have
been, and are, an impedimént“;o control of erosion and sedimen-

tation [55¢, 610, 6271].

From at least February 1984 through Novembex 1984, Novak ...

failed to implement the gas.venting required by the landfill's
approved permit plans in that not all gas vents were installed
and those installed were often not in approved locations

[584-585, 618-619, 671-675; A-24, C-4, C-5].

Louis Novak was convicted before a district justice
of summary violation of,tbegsdlid Waste Management Act, in
August 1984, by failing to implement the landfill's required
gas management plant (105, 701].

Groundwater monitoring well 1-B is venting gas which
Novak's consulting chemist describes as landfill methane gas

[1074-5, 1190]).

At least one of the installed gas vents, in the north-

west corner of the third trench from the area fill - trench fig?@¢
4 3 | Yy,
junction, is "dead"; i.e., it is not venting;gas [1186; A-24]. K4

¢
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Since at least February 1982 the landfill has had

erosion and sedimentation problems [493, C-4, C-5]).

By letter dated February 1, 1983, DER Solid Waste
Operations Supervisor Bruce Beitler requested that Novak submit
to DER an erosion and sedimentation control plan for the land-

£ill, including the trench fill section [A-8].

From 1982 through December 1984 Novak received written
and oral notice from DER concerning the above violations and the

need to correct them [500-593, 611, 660}. -

In t-':a‘.'l'j 1384, Nuvan cugineer‘d‘cs'i‘:errﬁu%ﬁi-rccé—cc—sur——" w33 ~ g ebe S B
a document entitled, "Sedimentation and Erosion Control Plan for

Novak's Landfill" [A-9]).

In a meeting at the landfill site in sr.:ing 1984, DER \/
engineer Dinesh Rajkotia, who'reviewed the plan, advised
Cosetello orally that the submission was utterly inadegquate
to meet the criteria of 25 Pa. Code Chapter 102 [533, 609-610,
1065]). -

Costello orally agreed to submit a revised plan in light
of Mr. Rajkotia's comments, but no new plan was submitted

[610-612, 1065].

Al

among the features required for an adequate erosion and

sedimentation control plan which are not included in Costello's

January 1984 submisson are: /

% N
o,

701125
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A. - A map shdwiﬁé?

1. Topographic features such as landmarks,
contours, boundaties,'projegf éCféage, bodies of water, drainage
area by true scale contbdf;:ﬁbtehtially affected neighboring

areas, map scale and compass orientation;

RS N
A 1
®

2. Soil depth and areal extent; -

3. . Proposed area alteration, including changes to

land surface and cover, cut and fill area, structures and paved

areas, storm water facilities, and finished contours; aHd "=~

B. A narrative describing:

1. Runoff from the project and its watershed,
‘ncluding calculations by:meEhod used and values =sed for

variables;

2. Earthmoéihg”aétivity staging, including cover
removal, improvement instéllétioh, control facility installation,

and operational program;

3. The maintenance program for control
facilities, including a diSﬁSéaismethod'for cleared materials,

and a methodology_and scheédule for facility clearing activity;

R

4. Temporary control facilities to be used during

earthmoving; and
: ]

H 06;,

NN e EE LT . I@
C. A schedule for implementihg the program, includfﬁgﬁy.

tree clearing, temporary control installation, haul road
201126
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construction, ;eﬁporary drainage installation, conveyance channel

construction, and embankment construction.

In addition, as Mr. Rajkotia had advised Costello, the
submission of January 1984 used a runoff coefficient of 0.3,
based on a vegetated siﬁe, rather than 0.6, which would reflect
the many unvegetated portiéns of the landfill [610-611, 1065;
A-9; c-19]. - - : -

- Mr. Rajkotia walked the site with Costello and Louis,

and demonstrated with reference to physical features of the

landfill what was expected in an adequate plan'fér érosion and

sedimentation control before asking for a revised plan [1067-8].

Novak conducted blasting, without a permit, to excavate
the third trench from the junction between the area and trench

£fill sections of the landfill [668-9].

Consistent with their previous track record on ground-
water sampling, Novak failed to submit quarterly groundwater
monitoring reports to DER at least three times in 1982, once in

1983, and once in 1984 [1039; C-1891.

From at least December 1983 to December 1984, DER
hydrogeologist Joseph Manduke requested both orally and in
writing that Novak install two additional groundwater monitoring

wells and perform a detailed hydrogeologic study [433, 448]6%%
the 14
/ By <
Six months passed between the last groundwater sample

'
report from Novak to DER in 1983 and the first such report in

1984 [C-19].

B~
]
| 20NN
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'water sample reports from Novak to DER in 1984 (145; C-19].

Five months passed between the second and third ground-

Six months passed between Novak's last 1984 groundwater
sample report and first 1985 groundwater sample report to DER -
[c-19]}.

* Between August 1982 and the spring of 1984, Novak

excavated and filled four trenches in the trench fiil secton of

the site [C-4].

o o

In the spring of 1984, DER staff, concerned that Novak's

landfilling aciivities were at tneir (imits uUnder the permit,

held a meeting with Louis to explain their concerns [500-502].

In a meeting in the summer of 1984, DER representatives

. requested that no further excavation of trenches be done because

of the need to ensure that the southern permit boundary of the
trench £ill section was not being exceeded Novak then agreed to
have an aerial topographic survey of the landfill submitted to
DER, and to submit to DER a final closure plan for the site after

the aerial survey was completed (502-503].

e

In November 1984 DER recezved from Novak's new

‘ N -

consultants Sattetthwalte Assoclates (SA) the requested aerial

topographxc survey and a report results of groundwater samples

v

%,
%
%%

taken at the site on June 26, 1984 [503, A-1l1], a-6].
The June 1984 groundwater sample submztted in November 1984
showed the followlng contaminant 1evels, in micrograms per lxter

unless otherwise specifxed:

201128
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Monitoring Monitoring

Parameter Well No. 1 Well No. 2
phenols 54 ~
1,2 dichloroethane 48 )
toluene 12 53
1,1,1 trichloroethane 34
dichlorodifluoromethane 13

vinyl chloride 14 o
zinc 2,730 11,600
manganese ' 170 3,420
mercury 0.029
selenium 14.1

Toluene, 1,2 dichloroethane and phenols are all common

components of landfill leachate [251, 265, 373-4].

SA had purged the monitoring weils before?takingmthe“*"

June 26, 1984 groundwatcer camplecs-[27214

Novak landfill was issued a DER solid waste management
permit for, and its design plans indicated the use of, "natural

renovation" landfilling [1ll; a-1, A-2]. </

 "Natural renovation" landfills do not employ collection
and treatment of leachate as it is generated; rather, they depend
percolation of leachate through a renovating layer of soil to

remove contaminants before they reach the water table [120].

A critical factor in natural renovation landfilling is
depth of soil down from waste to bedrock, particularly at a site

such a Novak landfill whose permit was issued based on a one-to-

one ratio of waste to underlying renovating soil [1l1, 121, aA-1,

%
a-11. %,
.,
/ Ry AU

Volatile orgaqic contaminants such as those which showed

up in Novak monitoring wells 1 and 2 in the June 26, 1984

~—/

Do
-

f al
k-—'\
%
Q
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sampling are not removed from leachate by the natural renovation

process [254];

Despite the fact that in the spring of 1984 DER
officials had met with Lou@a and advised him not to perform any
excavation south of the fourth trench from the trench fill-area

£ill junction ("the southernmost filled trench"), because such

excavation would exceed thé’iateral'permit boundary, Novak caused-

an additional trench ("the excavation") to be excavated to the

south [502; a-11].

Oon December 3, 1984, concerned that the landflll was

overfull and that excessxve'trash was defeatxng the natural
renovation process, thus contaminating groundwater with leachate,
DER officials met with Louis and advised him to close the

landt 11, which he refused to do [334-336].

Novak's consultant Walter Satterthwaite claimed that the
"data base" for Novak's topographic survey and cross sections of
the trench £ill section, presented to DER with a date of

October 4, 1984, was as of December 5, 1984 [215; A-11].

Satterthwaite admitted that as of the date on which
the topographic cross section submitted to DER was made, the
southernmost filled trench already contained two to three

thousand cubic‘§ards of excessive trash [215-A-11].

Louis confirmed that during the month of December 198%
{

the landfill took in trash five and three—quarter days per weékm

201130
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at the rate of two hundred to two hundred fifty tons, or six

hundred to seven hundred fifty cubic yards per day [327].

Landfilling took place on the site only at the

southernmost filled trench between December 5 and December 17,

1985 [216].

At a minimum, using Louis' stated rate of trash
deposition, in December 1984, the southernmost filled trench
received between 5,100 and 6,250 extra cubic yards of trash in
addition to the two to three thousand yards of overfill estimated

R T

by Satterthwaite [215-215, 327; a-11].

o e

On December 17, 1984, Novak submltted to DER the results of the
first groundwater sampling it had conducted at the site since
June 1984. Those resul’'s showed the following contaminants in
the listed concentrations, stated in micrograms per liter unless

otherwise specified:

- - 16 -
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Parameter

Alkalinity

Total iron

Sulfates

Total solids -

Chlorides

Specific conductance -
(microhmos)

Chemical Oxygen Demand .

S~day Biological Oxygen ‘

Demand

Benzene -

Chlorobenzene
l,1-dichloroethane

trans-l 2-d1chloroethaner'

Ethylbenzene
Toluene
Vinyl chloride

1,

Monitoring
Well No. 1

862,000
7,150

820,000
414,000
2,500

161,000
19,100

- 8.8

12
14
52
i8
11
19 .

Monitoring
Well No. 2

504,000
3,550
43,000
815,000
18,000

%

908 -

25,000

25
43

{a-71

e PR

Satterthwaite stated that the parameters showing up in

the December 1984 results from groundwater sampling of monitoring

wells 1 and 2 were ihdicatqrs of leachate contamination [152].

By Order dated December 13, 1984, based on the Solid

Waste Management Act of 1980;’€he Clean Streams Law, the
Administrative Code, and regulations promulgated under those

statutes, DER shut down the landfill effective December 17, 1984.

The Order required Novak to perform a hydrogeologic

Management Act.

-

-17 -

study, cover, grade, seed and .otherwise stabilize the landfill in
accordance with the requirements of the permit and 25 Pa. Céde
Chapter 75, implement erosion and sedimentation controls, and

post a $300,000.00 bond for the site under the Solid Waste

i1



The Order, signed by DER Norristown Regional Solid Waste
Manager Wa;ne-Lynn, was drafted by DER Solid Waste Operations "”*:\‘/
Supervisor Bruce Beitler, in consultation engineer 6inesh )
Rajkotia, solid waste specialist Michael Maiolie and his
supervisor Joseph Pomponi, solid waste compliance specialist ~

Gary Bonner, Norristown Regional Director Leon Gonshor, and

hydrogeologist Joseph Manduke [496].

The Environmental Hearing Board held supersedeas
hearings concerning Novak's appeal from the Order in
December 1984 and January 1985, and held further hearings— .. —weem—or.

in April and September 1985,h§n7addition to making at least

" two visits to the site in 1985.

The southerly excavation in the trench f£ill section

extends within a two hundre” foot offset from the landfill's " J

southern property line as established by Novak's surveyors, in
violation of the offset shown on Novak's approved permit plan

[s-1; a-2].

The southernmost filled trench, while within the area
permitted for trench filling, occupies the sections labeled
*Trench 4" and "Trench 5" in the permit, as shown on the 1972 and
1982 permit plans both by contouré and by coordinates [502, 575,
587-590, 614-617, 1133-1134; A-2, A-1ll1], A-24; C-3].

The southerly excavation extends beyond the limit of

/P//,.
"trench 5" on the permit by a minimum of ten/feet on one end agg@,
/’ Ay
f

- 18 -
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at least one hundred flfty feet on the other end [635-636,
1134-1135; a-2, a-11, A-24 C-3].

The only witnesses in the hearings who have personally
field verified and measured location and size of the southerly

excavation and of the filled trenches are DER's Michael Maiolie

- and Dinesh Rajkotia [573-574, 579-580, 594-595, 618-619,

675~ 677]. : : e .

The actual filleérfrénChes are much larger, as measured

both by elevation and long dimensxon (east-west) than are shown

%

T T, A VA A

in Novak's submission to DER, whlch is a broad-scale aerial

topographic map [675-678, 1120; A-11, C-3].

The change in Novak's permit to accommodate a gas
venting plan and to specify final contours in the trench fill
section was accomplished by a September 1982 permit amendment;

the permit was not subSéquéhtly amended [1041; C-18, A-2, A-24].

Novak's consultant Satterthwaite testified that closure
and postclosure costs for the site would reach the amount set by
DER in the bonding portion of its Order, not including completion
of the gas venting system, purchase of soil suff1c1ent to meet
final cover needs, any future costs of abating groundwater
pollution, or establishment of a contingency fund for the site

(732-7361.

Novak Landfill is underlain by a li@estone carbonate

bedrock whose depth beqeath ﬁﬁe soil isf’extremely variable,

01134
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ranging to bedrock exposures in the second trench and bedrock
outcrops elsewhere (i.e., no soil covering) [98, 121, 122, 395, . ..-

401-402, 440, A-5-a Section 2(D)].

Soil depth at the site can vary by as much as fifteen
feet between two points within a few feet of each other [98,

401-402].

The site bedrock is essentially calcium carbonate, which
is: highly susceptible to fracturing and planing; easily
"solutioned" in acids such as leachate or rainfall, which is

= e ——

normally acidic; prone to sinkhole formation, in which pockets

of bedrock dissoive to form voids 1nto WhHich SUrface Soills
collapse; susceptible to irregular transmission of groundwater
from one portion of a rock bed to another [379, 380, 382, 403,

Monitoring well drillers encountered voids or 'wvugs' in
the bedrock of the site. Voids and vugs are holes in bedrock
formed by solutioning, the dissolving of carbonate bedrock by an

acidic liquid [952-954].

Bedrock, boulders and loose rock do not renovate

(chemically clean) leachate [237].

Boulders weathered from bedrock, and bedrock outcrops,

<

occurred both $t~the surface and just below the surface of the
second and third trenches from the trench fill~area fill junction

f
[126, 127, 391, 658-660, 668, 721; A-2, A-5-al.
/% \—/
%%
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DER representatives had warned Novak that filling should

be restricted in the viéiﬁity of a bedrock outcrop in the middlé”: -

of the third trench from the trench fill-area f£ill junction, but

Novak nevertheless covered it with refuse [658-660].

The topography of the site runs from uphill in the

north to downhill in the %buﬁh, but the dominant flow of water

in the bedrock over the broad range of the area is against the

topography, toward the northeast [38, 403-405; A-5-a).

Monitoring well 1 was located across a former access

mL AL A TR ETIWE. . e Y

road from, and to the west of, the trench fill section of the

Because Novak had not constructed them properly, DER
approved Novak's request to abandon and seal monitoring wells 1

and 2 [786].

Monitoring wells'5 and 6 were not installed at the site

until November 1984 [A-5-b).

After monitoringEWéil 1 was replaced by neatby
monitoring well 1-A in spring 1985, Novak representatives claimed
that 1-A was defectively constructed also, and they obtained

DER's approval to abandon 1-A [1162, 1206].

After monitoring well 1-a was feplaced in SPring 1985
by monitoring well 1-B, which was close to wells 1 and:l-A west

of the trench fill section [1005, 1077].

q.
&
b

% %
136

&0
D

g
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Mcnitoring well 1-B, since at least July 1985, has been
emitting a gas which is either explosive at the wellhead or is -

concentrated above the upper explosive limit at the wellhead and

is explosive somewhere beyond that point [952, 960, 1074-1075].

DIR and Novak representatives agree that the gas in
well 1-B is probably methane formed by the decomposition of

landfill wastes [1076-1077, 1190]). - - -

Tt=2 gas is getting into 1-B through the bottom of, or

a break in, the well casing [1078].

TR e TREEETTEE. i e T ITEAMmeRstE o v L

IZ a metal samolino bucket struck a rock while being

lowered into l1-B, the resulting spark could easily trigger an

"explosion -1080].

AZzhough t 211 1-B yielded adequate water to sample in « /
May 1985, -a July 1985 it only had 0.75 feet of liquid in it, an

inadequate yield for sampling purposes [951], 1011, 1022, 10853]).

W=1ll 1-B is not deep enough to be ten feet into the

water tabls continuously year-round [1009-10101}.

A_1 three monitoring wells 1, 1-A and 1-B, have
consistent.y shown groundwater pollution by volatile organic

contaminanzs, as well as inorganic parameters, which are

"t

consistent with landfill leachate [150-151, 152, 164, 166-167,
242-272, 1205, 1220].

Sarface water samples taken at the site were essen;ially

clean of volatile organic contaminants [1005; C-10, C—ll].q%@;
A SN
Z0£13%7

- 22 -

"= .



(\

Some time between:late January and February 1985,

sinkholes four feet in depth and approximately three feet by two

feet in area formed in a sedimentation basin in the southwest

portion of the landfill [787-7%4; C-7].

‘When‘sinkholeébfofblln an area of active natural
renovatlon landflll1ng,qthey short-circuit the renovation
process, because the soxl needed to renovate lea;hate collapses
into the s1nkhole, thus bringlng the waste closer to bedrock and

the water table. Thls is especxally a problem 1n sxtes, such as

Novak landfill, in whlch bedrock depth varlablllty ‘and’ the

occurrence of boulders or luobe rock lmpETT—TEﬂUVEtIV§ capacity

1796, 829-8301.

Sinkholes can in fact have already formed in the active

Atrench £fill portion of tperSite; and even a small hole that would

have gone unnoticed in the process of filling and covering could

channel leachate into bedrock [795-796, 824-826, 832].

A test pit showing no evidence of sinkhole-proneness
in one.portion of the site would not indicate freedom from
sinkhole formation as close as forty feet away; thus, the test
pit performed forty‘feebif}om;bbe,western edge, and sixty feet
from the eastern edge;‘ofdbb;‘southerly excavation does not
address the risk of 51nkhole formatlon at either end of that

excavation [829-830, 852- 853]. '

Be51des groundwater . contamlnatlon and lack of a bond
the landflll has the following problems: lack of vegetation qger

”%v

201108
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the majority of the site; large areas lacking adequate final

cover or any cover; an incomplete gas venting system; excessive

slopes; grades that do not'comply with the permit or regulations;
hundreds of thousands of cubic yards of excessive f£ill, in the
area fill section, in the southernmost filled trench, and on

the access road; lack of erosion and sedimentation controls,
effective storm water management controls, or detailed plans

for either type of control; provision for site security from
unauthorized entry; inadegquate volume of soil to provide two feet
of final cover over the inadequately covered portions of the . _.

site; lack of a detailed closure plan, tied into the existing

permit plan by coordinates and benchmarks; and a large excavation
beyond the area permitted for f£ill in the approved plans, which
excavation also violates the two-hundred-foot setback from the
soutnern property line shown in the approved plans {[548-549,

1050-1062; s-1, A-2, A-4, A-24].

B. DISCUSSION

I. Procedural History

This is an appeal to the Environmental Hearing Board
(the Board) by Louis Novak, Sr., Hilda Novak, Louis and Hilda
as husband and wife, and Novak Sanitary Landfill, Inc.
(collectively, Novak) from an Order issued December 13, 1984 to

Novak by the Commonwealth Department of Environmental Resources

(DER) concerning Novak's operation of the municipal waste G
‘ N

R

‘e,

AT
N .

W%
7 N
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disposal facilit& known as Novak landfill (the landfill). The
Order halted digposal of waste at the site, required the posting"ml
of a Solid Waste Management closure-postclosure bond, mandated
performance of a hYdrogeologiq study, and directed Novak to abate

violations of the landfill per@;t and of 25 Pa. Code Chapter 75

respecting, inter alia, storm water and erosion and sedimentation

control, grading, covering,mqas{managemen;, and vegetation.

Novak petitioned the Board for a supersedeas of the Order, and

hearings were held on the petition in December 1984 and January

™

1985. Although the Board issued no formal denial either~to- the:

c,‘-:b:an v Tads 1008

1984 petition or Novalk's second.cgsuch ¢ 2

neither did it grant the petitions.2 The parties accompanied
the Examiner on at least twoivisits to the landfill, and hearings

on the merits were held in:April and September 1985.

II. Scope of Review

The Board's responsibility when reviewing Orders issued
by DER is to determine whether or not such issuance was arbitrary

or a manifest abuse of discretion. Warren Sand and Gravel

Company, Inc. v. DER, 20 Comwlth. 186, 341 A.238 556 (1975);

Strasburg Associates v. DER, ‘1984 EHB 423, and cases cited

therein.
-
?
{' (/,6.
kot akakatetakck oot tehatakeakake ke tot kot ihatatake otk ko kKiok
‘ S 2 0

2DER respectfully requests thgt written Orders issue concerning
supersedeas petition denials. ' Such Orders are useful not only
to the parties but also to future litigants.

201140
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III. Analysis

a) DER's Battle to Bring Novak Landfill O

into Compliance with Legal Requirements

When DER's Norristown Regional Solid Waste Management
staff assumed responsibility for regulating Novak Landfill in
early 1982, they conducted an analysis of the site respecting
engiheering, hydrogeology, soils and general coméiianée with
regulatory and permit requirements. Worried at what they found,
they held a series of meetings at the site with Louis and with
Novak engineer C.A. Costello. They poinfed“out'that"the“‘area‘“"'*““*‘

£i11" portion cf the sits, on-w

the permit, appeared to be over height and grade [328). Costello
submitted to DER calculations confirming this fact; over six
hundred twenty-five thousand more cubic yards of trash than the
permit allowed had been jammed into the area fill section of the
site. DER staff advised Novak to stop filling immediately on the
area fill portion of the site, and to submit to DER a proposed
£inal topographic contour plan for the trench fill portion,
adjusting the slope at the junction between the overfill area
£ill section and the trench fill section. Novak was further
advised that the site lacked adequate gas management and a plan

for gas management and that such a plan should be submitted and

%

implemented.3 Finally, Novak was confronted with the lack of

.

.
"

!
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3see 25 Pa. Code § 75.24(e) (xxiv).
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vegetation, cover, erosion and sedimentation control, and slope
maintenance at the site;‘mo;é than half the area £ill portion of --~ -~
the site was unvegetated; fqr example, and large portions lacked il
rgquired earth cover altogggbér, The overfill, in addition to
violating the pérmit, was prohibited by 25 Pa. Code § 75.21(e); - -
the other violations were p;qscriﬁed by §§ 75.26(p), 75.26(n),

75.24(c)(1)(v) and 75.26(0).

Although Novak diEfShift from the area fill to the
trench fill section of the site, the other violations were not

corrected. Furthermore, in 1982 Novak submitted. only pne.of. the.em .

four required sets of sample results from groundwater monitoring

wells, in violation of 25 Pa. Code § 75.24(b)(4)(i).

Finally, in Septemﬁér 1982 Novak submitted the requested
gas venting plan and the‘ptbéosed final contour plan for the
trench £fill. That same month DER amended Novak's Solid Waste
Management permit to incorpdrake the two plans. The limits of
the trench fill section were set by reference to utility poleé
of Pennsylvania Power and ﬁight cOmpanyv(PP&L), which had been
listed in Novak'srorigina1'1972~permit plan as benchmarks, and
which were the only permanéhf on-site reference points, as well

as by reference to topography.

During 1982, 1983 and 1984, Novak's operational viola-
tions continued unabated. It was not for want of notice from
DER; Solid Waste Specialist Michael Malolle personally handedc

written Notices of Vzolation to Louls, and varlous members off;ﬁé
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Solid Waste Management Staff met with Costello and Louis on the
site to point out problems and request abatement. During the
1982-1984 timespan, the site caused numerous odor problems, had
an uncontrolled storm water discharge, and suffered generally
from the lacks specified above. 1In fact, in August 1984 DER
resorted to summary criminal action against Louis to attempt to
force compliance, and, as Novak's cqnsultant and counsel stated
for the record, Louis was convicted by the district justice of

failure to implement gas management at the site.

In January 1984, Costello respohded’on‘Névak*s*behalf"

to a written rocgucct dated February 1, 3883—frsmDERSsidWaste—

- Operations Supervisor Bruce Beitler to submit a plan for erosion
and sedimentation control as required by 25 Pa. Code Chapter 102,
The document submitted was woefully inadequate that DER's
engineer Dinesh Rajkotia walked the site with Costello and Louis
and pointed out the problems himself.4 1In addition, Mr. Rajkotia
advised them that he would expect the plan to be resubmitted

with the deficiencies remedied, and would therefore not waste the
time td send them a written review of the plan reiterating the
comments he had already given orally. Novak never caused the

resubmission to be made.

UG JER JEG JES JES JEY JEN JER NG JEL UG JUS DN JES JEG NN JUL JIR JEN UL QUG JEL JUS NN L R PR R UL PR S e

4The Board's attention is respectfully called to the list of
omissions set forth in the Findings of Fact, supra, and the
requirements of 25 Pa. Code § 102.5. The scope of deficiencies
in the Costello plan is so broad, it is suprising that Novak will
even acknowledge it.
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As both Mr. Maiolie and Mr. Beitler testified, although
Louis was not verbally res;stant to the suggestions and admoni- -
tions of DER representati;es, he failed to take effective action
in response [555, 702]. %hen, late in 1984, Novak, having
expended all remaining pefmitted fill capacity at the site,
excavated another trench,soeyood the area designated for active
landfilling in the approéedoermit_plans; Simultaneously, at s
least six months after tte iest round had been submitted, Novak
finally presented to DEééiiolNovember 1984--the results of

groundwater monitoring samples taken 1n June 1984 [A-6] -That

sample, taken after repeated purglngs of the wells, showed

substantial contamination w;th both volatxle organic compounds,
such as toluene and 1,2 dlchlorethane, and 1norgan1c parameters,
suoh as zinc and highly toiio mercury. These parameters are
commonly found in munic pei‘iandfill leachate; their presence

in the groundwater below thvof‘the monitoring wells demonstrated

that the landfill was polluting groundwater.

.
K

DER staff met with Louls to persuade him to cease
operations in light of the fact that Novak's permitted f£ill
capacity was exhausted and {o 119ht of the groundwater
contamination problem. Droéoing even the pretense of
cooperation, Louis stormed that'DER.wou1d have to Order

him to shut down before he would stop operating [335].

Ten days later DER issued the Order under appeal.

[ K I ]
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b) Novak's Land Grab

The record is replete with evidence that Novak massively °
overfilled the area fill portion of the site, and would have
continued to do so had DER not figuratively planted itself in
front of the bulldozer and pointed to the trench fill section.
The original permit plan for the site, and that same plan as
adjusted in 1978, are not marked by a grid of coordinates;
rather, they show an area for trench filling, and they state
that PP&L poles are to be used as benchmarks [A-2; 575-576]).
The plan also showed a minimum offset from the southern-—property—
boundary of tweo hundred feeot ko activc-£iL;iagq——ﬂhe—sea:he;ames;——;—
boundary of the southernmost trench shown in the original plan is
approximately seventy-five feet from an east-west line drawn
through PP&L pole No. 10 [180, 571]. Such a line would bisect L

the southernmost trench into one-third and two thirds portions.

In 1982, DER staff met with Novak representatives to
advise them that final topographic contours and cross sections
were needed for the £fill portion of the site. After a series of
discussions between DER and Novak, plans were submitted both for -
final contours of the trench fill section and for gas venting,
and the permit was amended to reflect those plans [A-28]. Those
1982 plans also show the southern boundary line of filling to be
about seventy-five feet south of an east-west line drawn through
PP&L pole No. 10. Again, such an east-west line would divide
the southernmost trench into sections of oneithird and two-thirds
of the entire trench [182-183; 573]). o
4¢b Y,
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There are two other methods by: which the boundary of }
filling is set forth in the 1982 permlt plan [A-24, RA-4). The ) s
first is a set of coordrnate stat1on markmgs-S the southern
boundary of the southernmostﬂtrench is located along "Station
18+00/ Reference to the onl§‘tenchmark on the plan--the PP&L
poles--leaves no doubt‘as:zo'where the southernmost limit of

trench filling is on the plans--seventy-fxve feet away from an o

-east-west line drawn through PP&L pole No. 10.6 The second

method by which the southern bound of £ill is delimited is
topography. As DER staff testxfied, the final. contours,approvedm-—w—w

for the trenches in the 1982 Costello olan do not occur in a

_vacuum; they are related to the surroundlng topography, and the

location of the trenches is deplcted as blending in with contours

- at the edge of the trench fill sectlon. Those contours coincide

with the ones deplcted in the 1972 permit plan, as DER staff

testified (479, 587-588, 6311

The Board has heard the DER representatives who worked

with Novak on the 1982 permit amendments testify that what they

poE T
-*-*-*-*-t-*_*_*-*-'k-*-*-*-ﬁ‘j-*-ﬁv-t..*_*_*..*_*-*_*_t_t..*_*-*_*-*_*

525 Pa. Code § 75.24(c){1){xi).and (xii) were in effect, requiring
grid coordinate marklngs for fill boundarles, when the permit

]

- amendment was approved..

0
6It is noteworthy that, on the stand, neither of Novak)s”&
consultants, Satterthwaite or Gary Emmanual, ‘could locaté
this pole -- which is specified as a benchmark on the original
permit -- on any plan in evidence at the hearing, without
reference to outside sources [179-183, 1150). By way of
contrast, DER witnesses Rajkotia and Maiolie had field verified
the locations about which they testified [573, 675-676]).
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reviewed with Novak's engineer Costello and with Louis, and what

they actually approves, was a plan showing the southern limit "“:\‘/
of trench filling at Station 18400, seventy-five feet from a

parallel drawn throug: PP&L pole No. 10 [500-501, 587-608,
1045-1046). DER sent correspondence to Novak, confirming that the
approved plan spelled out the limis of £illing at Novak Landfill
[A-13, A-14]. What tk= Board has not heard is any testimony from
Louis that there was a contrary understanding or agreement. |
Perhaps most significz=t, what the Board has not heard is any

testimony whatsoever Z-om Costello. If he had lntended to alter

(O

the area of active fil_. from that shown in the 1972 plan, if he

had intended the topog:aphyuéﬁd coordinate stations on the 1982
"mean other than what taey plalnly show on their face, other than
that which DER staff t=stified that they meant, Novak would have
produced Costello to expl in. But the on;y record before the \_/
Board compéls the conc.usion that the southernmost limit of
active trench filling :.s Station 18400, at a given distance from
an east-west line thrcagh PP&L pole No. 10 in a given position
relative to the topogr:zphy of the trench fill portion of the site
[1041].

Novak began t-=nch filling, within what was clearly the
area for active fill, .n 1982. He spread four trenches over the
active fill area which had been shown in all plans as intended
to accommodate five, w.dening considerably the spaces between
the trenches. No enviconmental benefit was derlved by xnﬁfeasxng

the separation of the z=renches beyond what Novak had orlginally

(o
pes
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proposed [522]; however,_inhitself no great detriment occurred

4

either, so as long as Novak stayed within the permitted active . ..~

£ill area, DER staff did not raise the issue of the wider

spacing. If Novak and Costello wanted to consume.potentially

fillable space with wider seéparation, that was their concern; it- -

was their responsibility t6 see to it that the on-site operation

conformed to its permit both in terms of lateral bounas and ele-

- vations, and DER,'consistent'hith standard practice, did not at

that time survey, measure or approve actual trench excavations

for conformity with the'abb%ovea’plan respecting trench looetion

{513).  As the Examiner so aptly remarked, "I don't know that it

is the Department’'s burden to say you have to put [the trenches]

_where you planned to put them. I think the converse is true.

The burden.is upon theVOpefétor-to put those areas of fill where

he told the De. artment he was going'to put them" [768-769]).

‘.'"‘n

There is no dzspute that Novak did not in fact put £ill

trenches where the permlt subm1551ons said they were going to be

put. The southernmost filled trench-—the fourth trench down from

- % e

th area fill- trench f111 junctxon-—occuples portions of what is
shown in the aoproved plans as trenches four and five and .the
Space in between. As Novak's consultant Gary Emmanuel testified,
the southernmost fllled trench overlaps into what is shown as
trench five in the approved permit plans by a range of forty-five
to thirty-five feet in a southward direction [1133-1134). The
fifth, southernmost excavation, in its turn, extends beyond the

southern boundary of active f£ill shown on the approved plans by

s
/’;“c o io,j:/’
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as much as one hundred fifty feet, as Emmanuel confirmed

(1134-1135].

(

In this context, Satterthwaite's bland assurance to the
Board that the site complied with "the Costello plan" proves - -
meaningless. Satterthwaite turned out to be referring to cross
sections and grades [189; A-4]. He had never even looked at the
app;oved topographic plan[ which réiated-directi; to.ﬁhe cross-

section plan about which he had been talking, before the day of

his testimony [175, 193; A-24). And of course, Satterthwaite was

dead wrong about even the cross-section plan; the elevations of

the southeramcost f£illed Liench were exceeded Dy many Leet 1in

) depth, and thousands of cubic yards in volume, of trash [1914,
215, 216, 327; A-30). Finally, Satterthwaite's blithe assertion
that buil?ing to his proposed specifications would ensure . two- W,
hundred-foot setback from adjoining property owners, made without
benefit of a survey, was entirély incorrect [60, 185]). Employing
Novak's surveyors' locations for the southern property line and a
two-hundred-foot setback therefrom, DER surveyors demonstrated

that pért of the southern excavation fell within the two hundred

foot buffer zone, and that so did a portion of the area Novak had
cleared of vegetation in anticipation of yet further unlawful

trenching [S-1]}.

A
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However the permit limits are measured,’ Novak has

indisputably excavated beyond them laterally and filled above

]

them vertically. These’violatiqns of the permit constitute
unlawful conduct per se under the Solild Waste Management Act of
1980 (the Act). 35 P.S. § 6018.610(2) and (9). Novak's permit _
is 1imited by its approveq plans, as Bruce Beitlef testified in
response to the Examiner's question [476-477). Those plans are
not'hp for negotiation'in the instant proCeedingg. The issue is
not whether it might not have been a better idea for Novak to

have drawn up in some different way the plans that DER approved.
This is not an appeal from denialyof a pefmit'amendment?‘ft‘is“ér‘“‘;““

challenge to NFR'e ingictenca_that o

, .its representations of where landfilling would stop. Novak's
previous record has demonstrated that the filling will continue,
regardless of permit limits, until DER puts a halt to it.
Witness the area £fill; witness the overfilling on the southern-
most filled trench.® Small wonder, then, that Louis' counsel
characterizes insistence on compliance with the boundaries set
forth in approved plans as "esoteric, bureaucratic gobbledegook"

[767). Here is a "légal" argument that all too apily represents

P PN R JER JEE JEE JUS JEN JER NN JUR JIS JNR NG JUR JNN S JEE DS DUS UL DU JPUN JUS DU JUS JES NI DU R Y

7Michael Maiolie and Dinesh Rajkotia have testified about, and
demonstrated to the Board by drawing on a copy of Novak's
topographic survey, the manner in which existing topography,
field verified by careful measurement, differs from that shown

in the survey, 'and the great extent to which both the survey and
actual topography differ from that allowed in the approved permit
plans [595-608, 675-676; A-1ll].

8careful attention should also be given to the fact that Novak
has misrepresented the contours, configurations and size of the
existing trenches. As was explained by Michael Maiolie, o
carefully field verified and measured the actual trenchesfﬁ&ﬁe
contours shown on Novak's topographic survey are inconsistert
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the position of the litigant. 1In action, Novak has not mani-
fested the slightest intention of adhering to the restrictions

built by law into Novak's solid waste permit.

DER has demonstrated environmental harm resulting from.Novak‘s -
operational violations, such as odor problems, discharge of

storm water offsite, and acceleratedrerosien. Nevertheless,

DER should not have to make such showings to prevail when an
enforcement Order is appealed. The very vioclation of the
prophylatic provisions DER enforces, which violation is in

itself unlawful, suffices to demonstrate the non-arbitrariness '

of the enforceweni. The publicishould“m-b'e—fm'cmccepn
.actual harm to its resources before the Board will uphold DER's
enforcement of regulations eed permit conditions designed to
prevent that ha.m. Novakgleeéfill is full, more than full, as
respects the'limits set feftﬂ‘inkits permit. DER insists that

Novak adhere to the commitments made in the permit.

¢

-t-*_*-*-t_*.—*_*_*_*-*_*-*-*-*-*-*‘-*-*_*._*..t..*_*_*-*-*_*-*-*—t_t

with what exists in the field; the actual trenches are much
bigger. Similarly, Novak's survey shows the ends of the

trenches as coinciding with the position of gas vents. 1In fact,
as Mr. Maiolie testified, the trenches extend considerably beyond
where the gas vents are placed. DER's survey map, S-1, gives an
accurate picture Novak's of the size and shape of the trenches,
excavated and filled [675-677; S-1, A-11].
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c) Contamination of Underground

Water

"Underground water" is included in the definition of
"waters of the Commonwealth” set forth in Section One of the
Clean Streams Law, 35 P.S. § 691.1 (CSL). Louis and Hilda, as
officers and directors of Novak Sanitary Landfill Inc., and Louis
as primary operator of the site, are "persons” liab1e~to protect
that underground water both under the CSL and the Act; further-
more, as owners of the site, they have a duty pursuant to

Section 316 of the CSL, 35 P.S. § 691.316, to protect thaf water

from conditicnc which are pollutiag -

pollting it.

Novak have failed in that duty. Despite all of the
efforts of Novak's consultanls to explain them away, leachate
parameters keep appearing in the first two monitoring wells.
Satterthwaite first tried to attribute the contamination shown in
wells 1 and 2 in the June and November 1984 round of groundwater
samples to surface water run-in, although he had never sampled
such surface water; when he did so, it showed up essentially free
of the organic and inorganic contaminants found in the wells

{155-156, 242, 1005; A-6, A-7, C-8 through C-11].

Notwithstanding general agreement that the dominant
groundwater flow on the site is north-northeast, Satterthwaite
s,
then claimed that well 1, which is to the west of the trench 4@?%*

£ill and south of the area fill (i.e., upgradient of both fill

- - > -~ L
Ol “Treating a Ganger ol
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C)

()

portions) was picking up uhrenovated leachate from filled areas

through perforations in the well casings [155-156,>167; c-1]. df'

course, from the legal stéhdpoiﬁt,‘it is immaterial whether a
slug of unrenovated leachate entered the groundwater from the
£i1l mass or from the sides of the well casing:‘ the groundwater
itself is now contaminated; as was demonstrated by the faét Ehat,
as Satterthwaite admits, the yells had been properly purged
before sampling and the substance which was sampled was ground-
water (164, 272]. Itvig just as unlawful for Novak's monitoring

wells to be funnelling pollutants into groundwater as it is for

L]

the landfill to be discharging leachate directly into ground-

water. Nevertheless, Satterthwaite's claim raises an interesting

‘question. Well 1 is located upgradient from, not in, any filled

portion of the site. Where was the unrenovated leachate he
claims co haQe been leakinglphygugh the casing coming from? As
the Examiner alertly noted,,tpe:predominant factor in fluid move-
ment in the unconsolidated zgne%is gravity, flow toward the
center of the earth [456]). As DER hydrogeologist Manduke agreed,
flow in the unconsolidated zone would not move uphill (i.e., from
the trench £fill £oward wellll)H[406]. It would be controlled by
gravity. If leachate was :eaching_well 1 from as far away as the
area fill, then tﬁe renovgt%ggisoils wera patently failing to do
their job. Finally, Satterthwaite has made no tegts of liquids
in the unconsolidated "shallow" zone above bedrock, and thus his

P

theory is speculative [158].

. : , e
Satterthwaite had demonstrated, however, that Novak $ad,

‘C),'J(

installed well 1 improperly,}éhd‘bbtained DER's consent to seal

"
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and replace it. The nearby replacement showed up contaminated

and was hurriedly abandoned as faultily constructed. [981-988,° ';\_/
1162). The second nearby replacement, well 1-B, has shown u§
contaminated as well, and in addition is venting an explosive gas
which both DER and Novak believe to be landfill-generated methane

gas.

Novak presented an industrial chemist, with no
background or expertise in soil science or hydrogeology, to
testify concerning contamination by volatile organics of the
groundwater in well 1-B [1203-1204). His theory-is that-TandfilT "
gas containing some vnlatile organic cca:aminaa:s—és—éésse%véﬁg—————;—-
_in the well 1-B water.? The standing water in the well of course
was purged before the well was sampled, however [1086]. Neither
the chemist nor Satterthwaite offered zny explanation as to how \‘)
the gas is getting into the well in the first §1ace: is there
a crack in the casing? 1Is landfill gas entering the bedrock and
bubbling up through the groundwater? Nor do they explain how
elevated levels of pollutant parameters, standard leachate
indicators which are not volatile organic compounds, have shown
up in the samples from 1-B: chemical oxygen demand, chlorides,
specific conductance, nitrogen, phenols, dissolved solids,

_sulfate, total organic carbon [1215: C-8].

The only plausible explanation for the sample results is

that propounded by DER hydrogeclogist Robert Day-Lewis, a man of
PO NG PN JER PSS PG NS NG PN JEG DS JEE JEE JEL JUS JEp UL NS JUG JUS RS JEL DS JE JEE JEG JER JEL N JEN e

9The chemist attempted to attribute contamination showing up W
in one offsite well to a gasoline pipeline fifteen hundred feet
away from that well, nothwithstanding that he had no evidence

~
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extensive experiénce“éndféducation'in the fieldl® [c-16]1. The

groundwater in the vicinity of well 1, in its three incarnations,

is contahinated with leachate from the Novak landfill. Perhaps
that contamination is eotl:elylthe result of bedrock transmission
of loaohate:‘perhapo,apo;tion of the contamination entered the ~
grouoawater from thé unooﬂsolidated shallow zone via the
monitoring wells..ﬁThe pollution is_thero now, however, and

it comes from £he landflll;levon if some of the pollution is

the gaséous, rathef thon liquid, product of the decomposition

of soliad waste [1005, 1214—1216 1220 1221]. The pollutxng :

e — - R

condltlon exxsts upon Louls and Hllda s land, and exists as a

"result of the Novak operat}on.‘ DER was entirely justified in

ordering Novak to investigate and abate the pollution.ll

IR P SR S S S S S S S T Y PR T S U S ST S S ST S

that the pipeline had ever leaked {1171~ -1171, 1174 1175 1214).
Similarly, he attempted to assert that the “old house new well™
was showing TCE contamination as a result of degreaser use in a
nearby cesspool, again having done no tests on the cesspool and
being possessed of no evidence that TCE had ever been used there
[1183-1185]). The scientific term for this methodology is "wild
speculation”. R

10Mr. pay-Lewis' opinion testimony was given to a reasonable
hydrogeolic certalnty. Cf. Satterthwaite's speculative answers
[52, 1214). SRR ‘

llphere is still much to ‘do'in pursuit of that investigation.
Although well 1-B was yielding water adeguate to take samples in
spring 1985, by summer it was essentially dry. That means 1TB is
not installed the regulatorily required ten feet into the w&;er
table, and will either have to be drilled deeper or replaced:

hei
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d) The Bond Requirement

Section 505(a) of the Act, 35 P.S. § 6018.505(a), N
requires that operators of municipal Qaste disposal facilities
post a bond "for the land affected by such faéility cae
conditioned so the operator shall comply with the requirements
of this act, [the Clean Sfreams Law, the Surface Mining
Conservation and Reclamation Act, the Air Pollution Control Act,
and the Dam Safety and Encroachment Act)." 1In addition to acting
as a deterrent to water pollution by landfills, the bond ensures

compliance with requirements such as topsoil conservation,-dust.

and odor control, site security, vector _control, fire orevention,

and myriad other non-water related functions.

Novak's permit was émended in 1982, after the effective
date of the Act.s bonding requirement. Novak should be requirea \_/
to post a bond in an amount based on what it would cost the
Commonwealth to accomplish sité closure and postclosure
maintenance, monitoring, and remedial measures. The testimony
of Novak's own consultant Satterthwaite demonstrates that if
anything, the bond amount DER set might be too low.
Satterthwaite's figures matéhed those in the Order, without
taking into consideration purchase of adequate cover soils,
completion of the gas venting system (including replacement 2;
the pipe found by Novak's other consultant to be out of operg%?g? o

{1186])), any water pollution abatement costs, or provision of a

contingency fund [732-746]. 1In light of exisfing groundwater

)
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contamination and the threat of additional contamination from
mine fill area leachate, as Satterthwaite testified [49), the -~~~ ~

bond should be required to be posted for the full ten years after

the site is certified closed.

IV. Conclusion

L

DER has proven the many v1olat10ns cited -in the findlngs
of fact in 1ts Order of December 13, 1984. Novak has falled to
carry the burden of demonstrating that the relief Ordered is

arbitrary or a manifest abuse of dlscretlon. There are seven

L —— -~

paragraphs of re11ef ordered. Novak no longer challenges the

requirements to bring the sitefinto physical compliance
:respecting matters such‘as‘grading, vegetating and implementation
of erosion and sedimentationﬁcontrols; submit and implement a
final closure plan; submlt gr0|1dwater monitoring results; and
propose and carry out a hydrogeologlc study, set forth in
Paragraphs 2, 3, 4, 5 and 6 of the Order.12 DER representatives
Beitler, Rajkotia and Day-Lewxs have testified as to what needs

to be done to carry out these oblxgatlons (548, 1050-1061,
1023-1024, 1220, 1223; c-19ﬂ1.,

Paragraphs 1 and 7 remain in dispute. The need for
the bond by Paragraph 7 and Section 505(a) of the Act has been
disucssed supra. The only_relief remaining for the Board to
consider is the prohibition;on additional waste disposal at the

site set forth in Paragraph 1.

kel ak ek ok —*—*-*-*_*-*-*-*;*-* SR TR JER N JER JEE DR JER NG JNR NN JER JEE Y AR

127hat is not to say, however, that Novak has carried out these
obligations as is required by 35 P.S. § 6018.603. It Ls
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There is no place left within the limits of the approved
permit plans to put any waste. DER staff, who reviewed and .—~~\‘/
enforced the permit, are unanimous on that point; Novak Landfill .
was shut down only when it reached permitted capacity (indeed,
calculating by cubic yardage of waste accepted throughout the -

site, it is well over capacity. [C-2]).

In addition, DER hydrogeologist Robert Pay-Lewis has
demonstrated that additional filling is environmentally
inadvisable [1023-1024]. However, DER has already shown what
it needed to show in these proceedings that the physical_require-

e ———

ments of the permit were not met. Novak should not be allowed to

evade the permit amendment process, which would include a review

of compliance history pursuant to Section 503 éf the Act, 35 P.S.

§ 6018.503, by rewriting the permit in the context of an appeal

to enforce that Order. Whether or not a different permit would e
have been a good idea if Novak. had thought to apply for it years

ago is not the issue. Whether DER would amend Novak's permit

to include the proposed changes if Novak made an amendment

application is not the issue. The issue is, when DER insists

on compliance with a permit it issued, will that insistence be

undercut?

i

-*-*-‘*-*-*-*-*-*‘-*-*_*_*..*-*_*-*-*-*_*_*_*_*..*..*_*-*_*_*-t_*_*.."*";"(’é//p
o %
characteristic of the approach Novak took to the operation of i
the site that Satterthwaite proposed to add even more waste to
the incredibly overfill area fill section, allegedly to £ill in
depressions [730]). DER's Bruce Beitler, more sensibly suggests
that some of the overfill be graded down to f£ill in any gaps. 1In
that way Novak will not profit doubly from the unlawful activity.
[749-750]. \—
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More is at stake here than disposal of additional waste

on this particular site. DER, in its comprehensive management of ™~

solid waste, is charged withvissuing permits for and regulating

waste disposal sites. Thgepower to issue permits will be

substantially impaired ifriﬁe public do not have faith in DER's ~

capacity to enforce those‘pérﬁits, to regulate. Public
resistence to DER solid waste permit issuance, already high, is
inflamed when DER enforceﬁent actions against overfull sites afe
trammelled by the %a llttle more can't hurt"™ philosophy. Appeals

of enforcement orders are not arenas for rewrltlng, but

Vet am ——— [,

enforcing, permits. The public has a rlght to no 1ess.

- C. CONCLUSIONS QEfLAW

P
1. The Board. has Jurlsdlctlon over the parties and

over this appeal.

2. DER has proved the violations of the Clean Streams
Law and the Solid Waste Management Act of 1980 alleged in
its December 13, 1984 Order to Novak, including operational
violations such as improper grading, lack of adeqguate cover,
vegetation, stormwater and érosion control, and landfill gas
management; pollution of waters of the Commonwealth as a result
of conditions existing at Novak Landfill; and &iolations of

fulfilling boundaries set forth in its Solid Waste Permit

No. 100534.

.
%

3. Novak has failed to carry its Burden of

\“C‘

demonstrating that the’'relief Ordered by DER in responsé to

201159
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these proven violations was arbitrary or a manifest abuse of

discretion. Swatara Contractors, Inc. v. DER, 1982 EHB 75. -

4. DER properly required posting of a $300,000.00

bond for the site pursuant to Section 505(b) of the Solid Waste

Management Act of 1980, 35 P.S. § 6018.505(a).

5. Novak's appeal is dismissed.

Respectfully submitted,

KENNETH A. GELBURD
Assistant Counsel
COMMONWEALTH OF PENNSYLVANIA

Department of Environmental Resources

Bureau of Litigation - Eastern Region

1314 Chestnut Street - 1l2th Floor
Philadelphia, Pennsylvania 19107-4786 U

Telephone: (215) 875-7486
DATE: November 13, 1985
2KAG 34/.9

A;'§
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COMMONWEALTH OF PENNSYLVANIA
Before The

ENVIRONMENTAL’HEARING BOARD

In the Matter of:

LOUIS J. NOVAK, et al
Ve

PENNSYLVANIA DEPARTMENT OF -
ENVIRONMENTAL RESOURCES

DOCKET NO. 84-425-M

e 00 o

CERTIFICATE OF SERVICE

e R A ST I b sdes | 1 SRR TR

The foreqoing Post-Hearing Memorandum is being served by

Martin J. Karess, Esqulre
Xaress & Reich
215 North Ninth Street

firs:t class mail upon the below listeAd counsel:

Michael J. Sheridan, Esquire
Fox, Differ, Callahan, Ulrich
and O'Hara

Allentown, PA 18102

DATZ=:

2KAS 34L1

"———-

317 sSwede Street
"7 .  Norristown, PA 19401

Respectfully submitted,

ot fed]

November 13, 198S

KENNETH A. GELBURD

Assistant Counsel

COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Resources
Bureau of Litigation - Eastern Region
1314 Chestnut Street - 12th Floor
Philadelphia, Pennsy%vania 19107-4786

Telephone: (215) 875-7486
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FOX,DIFFER,.CALLAHAN, ,ULRICH & O'HARA

ANTHONY _.DWFFEF . HENRY 1. FOX

PAUL M. CALLANARN ATTORNEYS AT LAW HePs-1948 . . .- i
PARKE n ULRICH 317 SW TREET WILLIAM F. FOX

FRANC!IS F. O'HAARA EDE S E W9 35-1978;

MICHALL . SHERIDAN NORRISTOWN. PENNSYLVANIA 1940t

WILLIAM F. FOX,JR. ROBERT W. HONEYMAN

BRIAN MCDEVITT
JOSEPKH A.LASHINGER, JR.
STEVEN T. O'NEILL

Bisew

. .JAN 31 1986 January 30, 19_86

(215) 279-9600 RUSSELL L.ELLIS
OF COUNSEL

Honorable Anthony Mazullo

Environmental Hearing Board

221 North Second Street L } .
Third Floor ‘ ' : TTTT T T e SRt
Harrisburg, PA 17101 .

Re: Novak vs. DER
No. 84-423-M

Dear Judge Mazuvllo:

Enclosed is an originzl and two copies of a Petition for Supersedeas. : i
I+ woulé be appreciatef if you would give this matter your immeéiate attention. Nt

MIS:mb -
Enclosure -
cc: 3Bureau of Litigation

Mr, Wavne L. lynn
Xenneth 2. Gelbuxe

Al
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" BILDA NOVAK,
-NOVAK SANITARY LANDFILL, INC.

mnmsrmmm

JAN 31 1986 'ENVIRONMENTAL HEARING BOARD : -
.Third Floor ‘
221 North Second Street
Harrisburg, Pensylvania 17101

LouIs J. NOVAK, SR., DOCKET NO. 84-425-M

vs.
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL RESOURCES
' APPELLEE

% o2 B0 ge v 0 es e a0

[ C e et ¢ e, ————— PR,

PETITION FOR SUPERSEDEAS

AND ROW comes the Appeilaﬂévthiough their attorneys, Fox, Differ,.Callahan,
Ulrich & O'Bara, Esquires, and:féééeétfully éetition for suéersedeas
staying enforcement of the below described Order as follows:

1. Arpellants are Louis'Jffﬁévék, Sx., Hilda Novak ané Novak Sanitary
Land£ill, Inc. The address Sfrkyéeilanﬁs is R. D. 1, Box 26E, Allentown,
Penrsylvanla 18104. o ‘
| 2. On December 13, 1984, kayn; L. Lvnn, Regional Soliéd Waste Manager
of the Department of Env;*onmental nesouvce issuveé an Order directed against
Appellants. The Order was served on Aopellants on December 14, 1984. & cozv
of the Order is atuached hereto. |

3. Puvsuant to the Order, cperations at the lanéfill cessed on Decexber 17,
1984. Since that time, the l1endZill has been cont cinuously ~lcse§Zi:éﬁresentzng
a2 period in excess of one yeér.:'{.

4. Initial hearings in this metter were held in December of 1964 and
January of 1985. Additional ﬁesiiﬁcny was taken in April of 1985. £i1 testimony -

on the case was concluded at hearings'held in Septexber of 1925,

5. Attzched hereto as Exhibit "A" is a copy of an inspection report frcm

. o o | 201163
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DER for an inspection which took place on October 23, 1985 at the Novak Sanitary
Landfill. A review of the inspection report in@icates that no violatiors what-
soever were found by the Department Inspector. -

6. A portioﬁ of the Insﬁection Report affirmatively indicated that the
large equipment items have been .removed from the site, the-site has been dressed ...
up and vegetative cover has been established over approximately 80% of the site.

7. In the Inspection Report of October 23, 1985, the Department Inspector

indicated his opinion that "...a decision on the fate of §§1§;sigg;ig.gggggggtelx .

needed".

8. It is environmentally necessary that the operator be permitted to
complete the £illing of Trench 5 at the site.

©. One of tne basic reguirements for proper landfill management is the
developmen:t of the site in & manner that enables surface water to be properly shed
0ff the surface ¢ the site. Trench 5 is partially excavated ané has been in tha:
condition for more than & vear. It trzps ané helds water thereby rreventing the
surface water from being shed £rom the site and significantly increasing the
volume of surface water that would penetrate the site.

10. In a2ddition, the érainage swaies and other important aspects relating :
to control of surface waters cannot be completed and implemented until resolution
¢f the situation at Treach 5.

il. Porticns cf the reguirel perimeter gas ventinc system also cannot be
conmzleted anéd implemented until the operator can proceed with Trench 5.

12. Withott completion of the. excavation ¢f Trench S,Oadequate soils do

. : : . Y
not exist on the site to Trcoerly close the site and to precperly Implement gfbp

anticipated closure plan. The cost of purchasing ané transporting the necessary ;
\ N’

volumes of soil from outside of the site is prohibitive and a practical impossibility.

- , 201164
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13. The operator’wiil not be able to complete the trench £ill portion

of the site and establish and maintain the slopes and grades required by the

existing plans Without completing Trench 5. This is crucial to the fundamental

goal of properly shedding surface water from the site.
14, There are in certain'portions of the o0ld mine &%ea as well as the - - ---

area £411 portion of the site depressions which have developed and which must be

S

filled. It has been proposed that certain types of demolition waste be used to

£i11 the depressions and that they then be covered.with. an‘adequatE.and.PIOPQEH..-p

amount of scil to achieve the reauired final cover. The existina depressed areas

at the site present a continuing environmental risk as a result of surface water

that collects in the depressions.. It is necessary that operations resume at the
site so that these conditions can be corrected ané that excavation resume in

Trench 5 so that the necessarv so*ls can be secured to provide final cover once

the derressed, areas have been ‘illeo with cemnlition waste.

is. There are por 1015 ci :ne gite cver which finel cover was formerly

applied whioh require repair work ane/or the reapplication of £inal cover. It
is necessary that the excavation ¢£ Trench 5 dbe completed so that the necessery

soils can be securec.

16. & number of the soil and erosion projects recuired as part of the

]

rrcocsed cicsure T tan will *e~"*:e gddcional szil for implemenzeticn. It is
necessery that the excavation of T:e“-. S be completed so that the necessary

scil cen be secured.
- s - 0
27. In its closure Oro 4 cf December cZ 1984, the Deparment g;iﬁz: .

asser=ed +that the £ifth <rench in the trench _i-l area ¢ the gite cou’d net be

comsl ted, even .hoqgh f;ve t ches were permitted by the permit, since the
1 . B

coexator was allecgeldly 1ocat 1g ench 5 2t 2 location which was further south

L - AR201165



of the location allegedly approved by the Department.

18. The foregoing position asserted by'the Department in its Order was
clearly not supported by the testimony. A review of the plans demonstrated that
the only southern boundary specified in the permit or the approved plans was a
requirement that the fifth trench be located at least 200 ft. from the southern

boundary line of the trench f£fill area of the property. The Department, however,
disregarded the boundary limitations set forth on the approved pians and instead

asserted that Trench 5 was limited to a specified southerly distance from electric

i eem o D e

e m ey NP

utility pole no. 10. The testlmony lndlcated that nowhere in the Permit or on any .

of the approved plans was utiliy pole no. 10 designated as a boundary marker for

tne location of Trench 5. 1In fact, the %982 Plan éié€ not even identify pole no. 10.

12. At the hearings in December of 1984 and January of 1985, it was

that the location cf each of the first four trenches were approved \_,/

ané accerted Dy DIR personnel. The 2€ menthly inspection reports introduced into

the recoré ccntaineé nc mention ¢f any violatiorn of bouncary recuirements by the

operator. Indeed, the Department éid not assert this position until the Tall of
1985,

trenches actually constructed and Trench 5 as presently .

20. The first four
proposed by the operator, would have in the aggregate a smaller surface area than
the five trenches azprroved by the Dezartment.

northeriv eéce of Trench 1 tc the soutlierly efce o Treposed

A

from the operater mazintaining az greater separaticn or buifer

five trenches than the 8§ Z:f. minimum separation shown on the pians. It 5 un-
dispurted that the larger buffer zones actually maintzined by <the operator will

not cause any envircnmental harm and to the contrary will previde a positive -

-

: N

envirommental benefit. The Deparitment letter issued in the Simmer of 1982

- . | 201166
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..setback-ané the cperator acreed to fill in that perticn.

a ——

concerning the five trenches contains a paragraph addressing the width of the

buffer zone between the trenches. 1In that paragraph, the Department does not

set forth a limit on the maximum width of the buffer zone. It only indicates

that the mznimum width of the buffer zone shall not be less than 8 ft.

21. The buffer zone between the trenches were established through the uvse |

of large earth moving pans which themselves are significantly wider than 8 ft.,
resulting in a buffer zone that itsel‘ ‘was wider than 8 ft. Of course, all of this

work was observed and 1nspected by renresentat1ves of- the Department.—-

L R

A

22._ The Department then took & position that Trench 5 was not acceptable

because the soil in the trench had not been tested to determine whether its depth
and cuallty were sufficient for natu:al renova.;on trench £iller. This positicn
was advanced by the Department in spz te of tes.xmony that & test pit had been dug
in o*oposec Trench 5 andé that a seconc test pit had been duc in the buiffer area
between Trench 4 ané proposed T:eaehls. &Iter the hearincs were completel in
Janvary of 1283, z meeting was.subsequegtly schedulied a2t the =site and agreement

was reached on the location of two new test pits in Trench 5. The test pits were

'subsecuently éduc and verif ied tha* bo.b the quality of the soil arné +the cepth cf

.

the so0il were more than adequate.

23. 2An issue also arose concerning the actual location of the southern
bounéarv. In order To resolve that -.em, the operztor enca¢ed & prefessicnel

surveyvor to stake ané lotate the southern property line, Furthermore, the

operator agreed to meintain Trenc h 5 at least 220 Zt. north of the southerly

boundary line. This proviced an aéditzona’ 20 £+. over and above the 2094’/
*&’«qj%’
setback recuired by the plans. The lecetion of Trench 3 wzs then actuallyv staked

.

out on the site and was viewed by the Hearing ’xan;ne* during & site visit. A
. )

sm2ll portion of partially excavated Trench 5 was located outsiée of the 220 f£t.

20116%
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24. The Department then advanced a new contention that a sinkhole had

developed within the area of a proposed retention basin on the site thus making

the area unsuitable for. use as a basin. This assertion was made without consulting

with the experts engaged by the operator and without any site evaluation of the

.

alleged sinkhole condition. Thereafter, a site meeting did take place between
Mr. Manduke for the Department and Mr. Satterthwaite for the Operator. The alleged
sinkhole was excavated, examined by the experts and agreement reached that it

posed no risk or threat and that the locatxon was’ suitable for iﬁé'pro§6Sed u§€7'"“"'

as a basin. - T -
25. Lané £illinc in the arez filleé portion of the site ané the demolition
rtion of the site commenced with the issuance of the Permit back in 1972. 1In
addition, £illing under a mine reclamation permit had commenceé the old mine area\-‘/
scmetime in the 1960s. At the time ©f issuance of the 1972 Permit, a study was
stomitteé to the Departhnent dv Dr. Mevers from Lehigh University set+ing forth his
conclusion concerning the nature of the underlying bedrock. almost thirteen years
atter issuvance of the 1972 Permit, the Department for the first time asserted duvring
the hearings that the underlying bedrock of the site was calcivm carbonate conteihing
little or no dolomite, that it was prone to solutioning, and that it was unsuitable

for landfilling. This bolé asserticn was not substantiated by any credible or

competent testimony. For exansie, thne Department in arriving at its position

B

made no test borings of the existing bedrock ner &id its witnesses review the
) ﬁw
original test borings at the site or the logs kept by the weil Zrillers ﬁprntne

various wells érilled at the site. Moreover, the data from the six monitoring
wells at the size established that the water table was low yieléing in nature .-

and that the monitoring welis were relatively deep in depth. These conéitions \_/

are inconsistent with the bedrock theory advanceé by the Department. Moreover,

) | 201168
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the Novak Landfill site contains an unusually deep layer of renovating soil,

generally 50 ft. in depth, wh;ch renders the site especially suitable for a

natural renovation landfill. The Department in its zeal to prevent completion

of Trench 5 again appeared to be ignoring the site data on which it should be

. -

relying.

26. During the Summer of‘1985, the Department asserted that the site was

contaminating the groundwafer. The actual well samples establlshed that all of

the six monitoring wells were clean with the exception of monitoring well 1 1-5.

o i

Two pipes of volitile crsanic chemicala wele SUOWINg UP I WEILI=B &€ ICiatively

low readings. The operator engaged 2 cualified experienced chemist to do an

analysis of the condition in well 1-B a5 well 2s an investigative study to

dezermine the source of the two chemicals found in the well.

27. =s & result ¢f extensive £ield investigation and analysis, it was

determined that lanéfill cas was Lnfiltratlnc ané escanlnc throuch well i~3 ané

that & minute guantizty ¢ the gas was becoming scluble in the surface o0f the water

standing on the bottom of well -B. Thet condi

tion posed nmo risk of contamination

of the groundua.e* in general under‘y_nc the site. The ceonditioning cuestion was

limited to the sma11 guantity c‘ wate- +anding in the well and into which small

quantit ies of the ges became so’nble. In Zace,

was €ry and serious guestions arose whether

+ the site. Mos% izporzantly, nen e c‘ <the

any trace c¢f the chemiczls ané demons a*ed

affecting the grounéwater svstem Lnne'ly‘rg the site.

cn severzl occasions, well 1-8

LT even was monitorinc cround weater

cther

that

five monitering wells showed

the land£ill was not advé‘se-y

2E. The experts calle& by the'Department agreed thet well 1-3 was in Zact ™"

venting landfill gas and &i¢ not contradict or disagree with the foregoing

conclusion cencerning the ratire and source of the chemicals Sound in well I-E.

-
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They also agreed that all of the other monitoring wells at the site were clean
and showed no evidence of groundwater contamination.

29. It should be noted that early in the proceedings, the Dep#rtment B
took the position that the 1andfi11 was contaminating an offsite well known as
the Craemer Well which was located southwest of the site and at a considerable
Several residences were located between the landfill and

distance from the site.

the Craemer Well, all of which experienced no well contamination problems. The

six monitoring wells installed at the site clearly ‘established that the groundwater

flow at the site was from south to north. Accordingly, it was impossible for the

site to contaminate the Craemer Well because of its location southwest of the site

and at a considerablie cistance away Zrom it. To the contrary, as the Hearing
Examiner pointeé out, theory coull be advanced that the Craemer well Qas in fac
contaminating the site.

30. It is suggeste€ that the emphasis pliaced v the Department éuranc the

be completed from an envirommental point of view and that the depth and cuality

The well samzling results at the

of the soil in Treach 5 is more thzn azdecuzte.

[13]

site show that there is no contaminaticn of the groundwater svstem underlyin

n
t
g

site. .

Trench 5 in a2 Drcper manner and < ascreve and Imslement ths messures ne:e!%g:y <c

W siens . . s . . ) _4’?&'
nech £ ze zni o seriim any coxrsBifn

Prererly clcse the T
work needec in the remainfer ¢ the site. Although a ccuceptual closure rian was
sttmitted in behali of the Cperater in December of 1984, the Depariment never

formzlly responded to It. In addéiticn, zlithough a soil and ercsion plan was

. | | 201170
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submitted on behalf of the Qpera;or at least two years ago, the Department

provided no written response to it untxl September of 1985.

31. It is time to emphasize and concentrate on the thlngs which really

matter. It would be illogical and envirommentally harmful not to complete

Trench 5 and there is no basis in law or in fact for such ;.resuit;' The
completion of Trench 5 is essential to the proper closure of the trench £ill

portion of the site as well as‘the closure work required in the remainder of

—— —— e e n s o ———

the site. It is likewise true that fallure to ccmplete“Trench S'ﬂtTI‘certainty

ensure the overa.li deterivevivn Ui~ iue sSace au

risk of environmental camace at the sicte.
WHEREFORE, the Petitiong;s'respectfully reguest that a2 supersedeas.be

ranted irmeciately from»the beégftment Order of December of 19845 perxmitting

operations to resume at the site.

P g

\J/v/

. FOX, DIFTER, CAzLAHAN, ULRICH & C'HRRA
]

v - i \ ’
v .\:ICH?- L |J. SHERIDAN, ...SQ SIRE
( : . . Attcrneys for the Petitioners
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DER-RECEIVED
NORRISTOWN

JAN 31 1986

LOUIS 5. NOVAK, SR.,

HILDA NOVAK,

NOVAK SANITARY LANDFILL, INC.

vs.

ENVIRONMENTAL HEARING BOARD
Third Floor
221 North Second Street

Harrisburg, Pennsylvania 17101

DOCKET NC.

e

COMMONWERLTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL RESOURCES:

I, MICEAZL J.

SHERIDAXN,

APPELLEE

84-425-N

T am e,

S T M W w————

CZPTITICATION OF SZRVIC

a true and correct copy of the
cn the fcliowinc in the Scllowinc manner oo lanuery 307, 12K
EZnvircnmental Hearing bBoarxd
221 North Seconc Street
Third Floor
Harrisburg, Pennsvlvania 17101

KENNETH A. GELBURD,

ASSISTANT COUNSEL

DEPT. OF ENVIRONMENTAL
RESOURCES

Offize of Chief Counsel

1314 Chestnut St., 1l2th Flr.

Philadelphia, PA 19107

One Copy by Express Mail

- -

Three Copies by txpress Mail
Bureau of Litigation
P.O. Box 2357

508 Executive House

101 Scuth Second Street
Farrisburg, rennsvivania L7120

Tennsyvi
One Cczyv by Ixpress Maill

Mr. Wayne, L. Lynn

Regional Solid Waste Manager
Department of Environmental Resources
Norristown, Pennsylvania 19401

One Copy by Express Mail

f/Jf-v/@//

/1//’/"\

foregoing Petition for Supersedeas was served

counsel for Appellants, hereby certify that

/

/MICHA:: 37 SXERIDAL, ESQﬁIR&

¢/
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FOX.DIFFER,CALLAHAN,ULRICH & O'HARA

ANTHONY L.DIFFER HENRY 1, FOX

PAUL W. CALEAHA:N ATTORNEYS AT LAW 1808 1948

PARKE H.ULRICH 317 SWEDE STREETY WilLiAM F. FOX

FRANCIS P.O'MARA ) i1 21503 34 V

MICHAEL J. SHERIDAN NORRISTOWN, PENNSYLVANIA 1940]

W;L:Mi:‘ Fbl;ox..m. o ROBERT W, HONEYMAN
IAN Mc T NI

3oszpu A.Lrézunozn.an. . {218, 279-9€600 RUSSELL E.ELLIS

OF CQUNSEL

STEVEN T. O'NEILL

February 6, 1986

OER-RECEIVED
: NORRiCS:'Lu.':
Honorable Maxine Woelfling . P,
Environmental Hearing Board : FEB 7 |986
221 North Second Street, Third Floor:
Harrisburg, Pennsylvania 17101

Re: Novak vs. DER
Docket No. 84-425-M

Dear Judge Woelfling:

On January 31, 1986: 1 filed 2 Petition for Supersedeas on behall
of the Appellants in the above matter. Enclosed please £ind an Amended
Petition for Supersedess.

The above case was originally hear@ by Judge Mazullo. An original
Petition for Supersedeas was filed in December of 1984, &Although a hearing
was held, no decision was ever rendered on the Petition for Supersedeas. Final
hearinge on this matter were held in September of 1985, the testimony was
compieted, and proposed Findings of Fact were filed..

I Gon't believe that it will be necessary to introduce additional

. testimony since the record has been completed. The only item that we would seek
‘to introduce is the most recent DER Inspection Report of the site which is

ettached a2s an exhibit to the Amended Petition. I have spoken to Ken Gelburd
in that regard and, if he agrees, we would not need a hearing but would only
require oral argument on the Petition. The site has been closed for more than

- & year and accordingly we would be anxious to schedule a date for argument. on

the Petition as soon as possible. We would, of course, be more than happy to
travel to Herrisburg for argument if that would help exbedlte the maiger.

It would be appreciated if either voursel? or & member é;"ouv stass
would contact me for the purpose of scheduling this matter

Very truly yours,

S:mb
nciosures .

cc: Bureau of Litigation

v Mr., Wevne L. Lynn
Department of Environmental Resources
Kenneth A. CGelburd, Asst. Counsel
Dezzrment ¢f Environmental Resources

~ MICHAEL J.

M'!
58

s--  Maritin J. Karess, Esc. - 201173\
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ENVIRONMENTAL HEARING BOARD
Third Floor
221 North Second Street

LOUIS J. NOVAK, SR., DOCKET NO. 84-425-M
HILDA NOVAK,

NOVAK SANITARY LANDFILL, INC.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
APPELLEE

vs. - . ATTORNEY I.D. #09301"

AMENDED PETITION FOR SUPERSEDEAS

AND NOW comes the Appellants through their attorneys, Fox, Differ,

Callahan, Ulrich & O'Hara, Esquires, and respectfully petition for supersedeas

‘staying enforcement of the below described Order as follows:

1. Appellants are Louis J. Novak, Sr., Hilda Novak and Novak Sanitary \~4/
Landfill, Inc. The address of Appellants is R. D. 1, Box 268, Allentown,
Pennsylvania 18104.

2. On Deéeﬁber 13, 1984, Wayne L. Lynn, Regional Solid Waste Manager
of the Department of Environmental Resources issued an Order directed against

Appellants. The Order was served on Appellants on December 14, 1984. A copy

" of the Order is attached hereto.

a period in excess of one year.

3. Pursuant to the Order, operatiéns at the landfill ceased on December 17,
1984. Since that time, the landfill has been continuously closed, representing
B2
28
&2
4. 1Initial hearings in this matter were held in December of 1984 arfe
January of 1985. Additional testimony was taken in April of 1985. All testimony
on the case was concluded at hearings held in September of 198S5.

AN
5. Attached hereto as Exhibit "A" is a copy of an inspection report from

. | | | 201174
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. .- DER for an inspection which took place on October 23, 1985 at the Novak Sanitary
Landfill. A review of the inspection report indicates that no v;olation;what—-

f{. ~ poever were found by the Department Inspector..

’ €. ‘A portion of the Inspection Report affirmatively indicated that the

. ;j-;§;z 1arge equ;pment items have. been removed from the site, the site has been dressed

I .up and vegetative cover has been established over approximately 80% of the site.
7. In the Inspection Report of October 23, 1985, the Department Inspector

indicated his opinion thatJ”...a,éecision on the fate of this site is desperately

qeeded". A
- B. Itis enviretmentallyﬁnecessary that the operator be permitzed to
:cowplete the £illing of Trench 5 &t the site.
- 8. One ef the basic reguirements for p:opet landfill mznagement is the

v . @evelorment oI the site in 2 manner that enzdles suriace water To Pe properly ehed

‘cEf the surface cf the site. Trench 5 is partially excavetel ani hes been in thas

™

ccn.- ion for more than & Ve&s. - I: treps anl helids water theredy prevenzing the

surface water from being shed frem the .site and significantly increzsing the

volume of su:face water thet would penetrete .he site.-

10. In edéitien, the é:ainage swales zné other impcrtznt espects relating -
L . " to control of surface waters cenno: be completed and imrliemented until resolutien

‘¢f +he situztion &t Trench 5. -

-2. FerzTions cf tThe rec. ired perimeter c©as Venting SYIsTex &lisc camaes e

- - -
. -
.- comrleted and implemented until the cperzter can rroceed with Trench 5. o .
’ ' B3
12. Wwithout completicn of the excavation ¢f Treach §, zdezuzte sc;-sgggi
nct exist on the site to preoperly clese the site ané <o preperly Implement the
. . anticipested closure plan. - The -cost ¢f purchasing ané transpcrTing the necessery
)
A}
\ volumes of soil frem ouiside ©f the -site is prohibitive ané 2 practical impossibdiliscy,
. K ‘ 1
: - QO1EYS
T AL
. | S anah A
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exist;ng plans without completing‘rrench 5.1 This is crucial to the tundamental

LA

-

: filled. It has been proposed that certain types of demolition waste be used to

lel the depressions and that they then be covered with an adequate and. proper

amount of so;l to achieve the requ;red ‘1na1 cover. The existing depressed ereas-

at the site present a continuing environmental risk as a result of surface water.
that collects in the depressions. It is necessary that operations resume at the

site so that these conditions can be corrected and that excavation resume in

" mrench 5 so that the necessary soils can be secured to provide £inal cover once \~,/

- prezose

';necessery chat the excavazion o* Trench 5 be cchpleted so thet the necessary

the derresseé areas have been Zilled with demoliticn waste. .

15, There zre portions ¢ the site over which finzl cover was Zormerly

applied which require'repair work and/or the reepplice:ion of Zinal cover. It

is necessary that the excavation ©f Trench 5 be campleteé so that the necessary

soils can be secured. ' . _ -

16. & number cf the soil and ercsion projects required as part of the

(40

-
LaCElTe

% ey feE VY empemeedee REeimems o Loy smed T &
w2 Waad ---:--.e Zo8822Chea. & -- -t -eﬂe.--a.- pr 38 - S

'U

"

cil czn be sesured.
17. In its.closure Crder cf Dece=ber oI 1584, the Depe::ment_priqgﬁi.y
\-—h

‘-
assexcef +hzi the Z:ifth <rench in <he trench £:11 area cf <he site could nct be

-
.
-

s=pleted, even thoych five trenches were permitted by the permit, since the
\ _

cperater was allegedly locating Trench 5 at a location which was further south At

201176



the' only southern botmdary specified in the permit or the approved plans was &

: requirement that the fifth trenoh he located at 1east 200 £t. from the southern

é-..« —

boundary 1:.ne of the trench fill area of the property. The Department, however. a

dj.srega.rded the boundary lixnitations set forth on the approved plans and instead

g asserted that Trenoh 5 was l:l.mited to e specif:.ed southerly distance from electrio 3

o utilicy pole no. 10. The te_stimony ,j.odic'ated that nowhere in the PETmit 6% ©A _a.ny .

of the approved plens was u‘.;:.lxy pole no. 10 ‘aesignated & Y Ker—1ioT

<the loca:ion cf Trencn 5. 'In :E_ac:. the 1882 Plan ¢ié not even identify pole nc. 10.

18. At the hearings in Decexber of 1984 and January of 1985, it wes

\/ established that the locztion of each of the first four trenches were approved
ané accestef Dby DIR perscnnel. '“ne 26 monthlyv inspecstion reporss introduced into
<he recoré conzained no mention ¢f e::y viclizticn cf bounfery reguirements by the

i .. Operetor. Indeed, the Depariment Ei& not esser:t this position until the Fzll of

iees.

ol - 20. The £irst four trenches ec':\ieily constructed and Trench 5 as presently

| ' proposed by_ :';he Operztor, would-ﬂ-‘hej:e: :m <he acgrecate & smeliler surf'ace erea :hen
~ giszi

~the five +renches esoproveé by ..he De e.r ==. The grezter £istance from the

sorsheriy eéee ¢ Trenth I To the § '.':n iy efge cf propesel

£ 4 : y : mye L L * b-of
£rom the operator meintzining & grefter separatich O Tuller 20ne Detween the =
‘ C -8
) £ive trenches than the B 2%, i *"nm gepzrat zicen shown on the plans. It is @‘%
- " " — F
gisprted thet the larger buffer(zones e.”*..arlv meintained by the operaztor will
ngt cause &n v envircnmestsl harm ':'- o the contrary will provide & positive -
.\ ’
\ J . e-w:.:e::me...el benel The Dedz ::xea... ietzer issued in the Simmer of 1982
- . o |a
I R 202307
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. _. concerning the five trenches contains a paragraph addressing the width of the
. buffer zene Setween the trenches. ‘In that paragraph, the Department does not
.set forth a liﬁit on the maximum width of tﬁe'buffer zone. It only indicates— -
.;ﬁlTl;m--%:het the minimum widthiof the buffer zéne shall not be less thae B .£t.

"115;’ Al 21. .The buffer zone between the trenches were established through the use

of large earth mov;ng pans which themselves are szgniflcantly wider than 8 £e.,
resulting in a buffer zone that itself was wider than 8 ft. Of course, all of this

" work was observed and inspected by representat;ves of the Department.,_

- - ORI

acan

22. The Deoartment then took a position that Trench 5 was not acceptable

because the scoil in the trench had not been tested to determine whether its depeh

and guality were sufficient for na:urel renovation trench £iller. This position
- was advanced by the Department in spite of tes:imeny that a test pit had been dug
in proposed Trench 5 and that & second test pit had been Guc in the buifer erez \~‘/
,Vee-wee: Trench 4 ané preposed Trench 3. Rfter the hezrings were cemzlietel In

Jencexy ¢f 12E3, =z meetinc wes subseguently scheduled 2t the site ané zgreement

pits in Trench 5. The test pits were

s;bsecuently cug and verified +tnz:t both the cuel‘°y cf the soil ané the depth of -
the soil were more than adeguate. -

22. An issue 2lso arose concerning the actuzl locetien of the souvthern

roundary. In crfer to resolve thar ite=, the cperztor engagef & rprofessicnal
survevey to stake and lccete The scutherm Froperty ~ine, Fuzthermere, the

"

C o ; : : . . S
- cpezator agree€ to maintein Trench 5 2zt least 220 Zi. nerth ¢f the soutneiggg

. @
) ~ RS
bcu.ée:y line. This rrovided azn adfiticnal 2C Zt. over ané azbove the 2001ﬂ¥= »

setback reguired zv the dlans. The lezzticn ¢f Trench 5 was then actuslly staked

out on the site a2nd was viewed -y +the Hezring Zxaminer €uring & site visit., &
\
L

~

sm2ll portion cf partially excavate€ Trench 5 was located outside of the 220 ft. N

o = o R PR . :
set=eck 208 <the Creratll agFfeel TC Laa. o0 TlAaT ForTlich. 20 :
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24. The Department then edvanced a2 new contention that a sinkhole had -
Geveloped within the area of & proposed retention basin on the site thus making

the area unsuitable for use as & basin. This assertion was made without consulting

-

" with the experts eﬁgaged by the operator and without any site evaluation of the

alleged sinkhole condition. - Thereafter,'a'siie meeting diE"teke'place between - T

Mr. Manduke for the Department and Mr. Satterthwaite for the Qperator. The alleged

sxnkhole was excavated, examined by the experts end agreement reached that it

o posed no risk or threat and that the location was suitsble-for- ;tSrpxoposed-useh-—~—

25 & basin. : Lot L

25,  lané £illing in the &rez £illed portion of the site and the demolition

"portion of the site commenced with the issuance of the Permit back in 1872. 1In

aééition, £illing under 2 mine reclametion permit had commenced the o1& mine erer

" sometime in the 1560s. < the time of issuance of the 1872 Permit, 2 study was

submi:;eé <o <he Depar:menziby r.-Mevers Zrom Lehigh University settine Zexth his
conclusion conce-“.ng the nature of the unéerlying bedrock. Almost thirteen vears
efter lseuance cf the 1872 Pe:mit}:the Departmen fox .he £irst time zsser: ed eu:;ng
the heeeingS"that the unée:lyiﬁé be€rock of the site was celcium carbonate contzining

littlie or no dolemite, that it wzs prone <o soluticning, and that it was umsuitable

-

for landfillinc. This bclé asserticn was not substzntizted by any credidbie or

gempetent testimeny. For examrlie, The DeDirTment in Errivine gt iss pcsi:i*ﬁ%

"

e
meée no test beringe of the existine bedrock nor €id ites witnesses review E%éi

cricingl test borings 2t the si:e\e: the logs kezt by the well érillers for the

various wells &rilleé 2t +he site. Mcreover, the éztz Zrom the six menitering -

- amed

wells £t the site estatlished that ¢he wzter tzble was low vielding in nature —

end thzt the monitoring wells were relatively Geer in depth. These conditicens
. v )

gre inconsistent with the bedrock theory esévances by the Departhment. Moreover,

_ QRG,Z_(” | 79



the Novak Landfill site contains an unusually deep layer of renovating soil, ﬁx—/
generally 50 ft. in depth, which renders the site espécially suitable for a
natural renovation lapdfill. The Department in its zeal to prevent completion
of Trench 5 again appeared to be ignoring the site dﬁta on which it should be
relying. ‘

26. During the Summer of 1985, the-Department asséfted‘thatAthe site was -
contaminating the groundwater. The actual well samples established that all of
the six monitoring wells were clean with the exception of monitoring well 1-B.

Two types of volatile organic chemicals were showing-up.in well-l=B-at-.relatiwelg-——

low readings. The overator encaged a aualified exverienced chemist to 8o an

analvsis of the condition in well 1~B as well as an investigative study to
determine the source of the two chemicals found in the well.

27. As a result of extensive field investigation and analysis, it was
determined that landfill gas was infiltrating and escaping through well 1-B and
that 2 minute quantity of the gas was becoming soluble in the surface of the water
standing on the bottom of well 1-B. That condition posed no risk of contamination
of the groundwater in general underlying the site. The condition in gquestion was
limited'to the small guantity of water standing in the well and into which small
quantities of the gas Eecame soluble. In fact, on several occasions, well 1-B
was dry and serious questions arose whe;her it even was monitoring ground water
at the site. Most importantly, none of the other five monitoring wells showed

any trace of the chemicals and demonstrated that the lanéfilil was not adversely

"

affecting the groundwaier system underlving the site.

28. The experts called by the Department agreed that well 1-B was

(epy)
WNntpwo

venting landZill gas and did not contradict or disagree with the foregoing

conclusion concerning the nature and source of the chemicals found in well 1-B. \\’J

20£180



-g¢ite. The cozl of both the Depertmentoand +the Operztor sho

-distance from the site. Several residences were located between the landfill and

They elso agreed that 2ll of the other monitoring wells at the. site were clean
and showed no ev;dence of groundwater contam;natlon.

29. It should be noted that early in the proceedings, the Department

.took the position that the landfill was contaminating an offeite well xnown as

: the Craemer well wh;ch was located southwest of the site and at a oons;derable TS

the. Craemer Well, 211 of which experienced no well contam;nat;on problems. The

six monitoring wells 1nstalled at the site clearly established that the groundwater

g e e [,

= s

flow at the site was from south to no-.h. Accorclnaly, it was 1mooss;ble for the

te to contemznate the Craemex Well becetse of its locaztion southwest ©f the site

ané et 2 cons;oe*aole éistance away Zrom it. To the contrary, as the Hearing

Examiner pecinted out, & thecry coulé dbe sdvanced that the Crazemer Well was in fect

3¢. It is succestec ths he exphasis riace€ by the Department curing the
F&ST vezr has been miszizcel. The reec:c esvaxliienes thegt Trench B shoull ciesxzly
be completed Zrom en'environmentei'point cf view anc thzt the €ezth and guellis
of the soil in T eﬁ.h 5 is more than zdeguzte. *he well sazpling results zt the

site show thet ‘here is no contaminetion ¢f the groundwater system unéerlyvinc the -

vld rezlly be to complete
rench £ in & Trroer menner nd wo a:::-ve znd imrliement the MezZLUuves nNeTeSSENY <0

grcrerly socte tThe wrench 112 ;::;::: €2 e size &nd <o pericrm any corresTicn
, >
werk neelel In the remeinder of the size.inoush 2 conceptual ciosure plan wagy

sutmitted in behall cf the Cperzt o* in Decesher ¢

th

fozmally zesponded o ik, In edfiticn, zlznioush B e2il an€ erosicon rizn w

g



submitted on behalf of the Operator at least two years ago, the Départment
Provided no written response to it until September ofv1985.

31. It is time to emphasize and concentrate on the things which reall§-
matter. It would be illogical and environmentally harmful not to complete
Trench 5 and there is no basis in law or in fact for such a result. The
completion of Trench 5 is essential to the proper closure of the tiench £ill
portion of the site as well as the closure work required in the remainder of

the site. It is likewise true that a failure to complete Trench 5 w;ll certaznly -

ensure the overall deterioration of the site and will certainly pose a substantial -

risk of environmental damage at the site.

32. A Petition for Supersedeas may be filed at any time by Appellants.

25 Pa. Code §21.76.

33. Appellants believe and therefore aver that the testimony of record \‘*/

in the above captioned appeal satisfies the considerations under 25 Pa. Code §21.78

and establishes the following:
(a) That no injury to the public éill result from granting the
requested supersedeas and, to the contrary, that environmental benefits would result
from the entry of the requested supersedeas; =
(b) That Appellants should prevail on the merit upon final
adjudication of the appeal;

{c) This site has not created a nuisance and sicnificant pcllution

bt
or hazard to health or safety would not exist or be threatened by a reopening
of the site. 2
=5
D -
34. IZ the Order is not superseded as reguested, Appelliants w I%‘Ehs tain
AN
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irreparable harm. The Order violates the existing rights of Appellants to

operate at the site. The premature closing of the site has led to significant
financial damage to the business enterprise of Appellants at the site and T
continuation thereof will lead to further financial ruin. Continued closure

of the site will prevent propefiéchpletion_of trench-s as well as performance .

of necessary work at the sité; and will also prevent proper implementation of

a closure plan with respect to £§prbpfiate areas of the site.

WHEREFORE, Appellants p:é§ for entry of a supersedeas -staying en

i —m——

forcement -

of the Order pencing resolution of the Abpeal.

]

FOX, DIFFER, CALLAHAN, ULRICH & O'HARA

BQ' /m//él/ M AN

MICEASL J. SHEKIDAN, ESQUIRE
ttorneys fof Fetitioners

1

(pox)
WNONO0
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| COMMONWEALTH OF PENNSYLVANIA)

SS: -
COUNTY OF LEHIGH )

I, LOUIS J. NOVAK, being duly sworn according to law, depose
and state that I am President of Novak Sanitary Landfill, 1Inc., -and'
that as such officer am authorized to make this affidavit on its behalf,

and that the facts set forth in the foreg01ng PETITION are

true an¢_
correct to the best of my knowledge, 1nformat10n and bellef
L%UIS J% NOVAK -~
PRESIDENT
(
N
SWORN TO and subscribed
;¥
before me this
of JM 1986.
NOTARY PUBLIg -
MY COMMISSION EXPIRES: Z-2(- 58
T
-2
@
&2 |
‘?_'_
N4
<0i184



"IN THE MATIER COF:
“Louis J. Novek, Sr.

~ Lehigh County

N ﬁé‘:'}a };;* - COMMONWEALTH OF PENNSYLVANIA

6\.”'&"“.’"’." - [ 2R .
t.g,,_,;é}é‘ﬁ,rg_,ld 1875 New Hope Street

LR [ . ).

’ DEPARTMENT OF ENVIRONMENTAL RESOURCES

=" liorristown, PA 168401
215 270-1948

Decexber 13, '193-5

. Solid Maste D.sposal Fac..liw

Hilda Novek Permit No. 100534

Novak Sanitary Lendfill, Inc.
South Whitehsll Township :

‘o0 ee 08 sezde

(RDZR AND cnini"?mm -ASSESSMENT

Now th.s thirteenth day of Decenbe. 198-4 " the Com:mwea;th of Pennsylvam.a,

e, -

Department of Envirommental Resources. ("Deuarment”) has made the following
determinations: ) )

A. louis J. I\mav., r. ("Louis') end H:..ma Novai ("Hiide') own & solid weste -
disposel site ("Novak Landf*.l"") on. Ore_w.elc Road in Sou.n Vhitehell

'Iomsn..p, lenigh County

\_/3. louis ané Hilda are’ corporate o::n.cers o Novak Sam...ﬁ:v Lano-....,.,

Incorporated ('NSL'), e Pennsylvanm co—pora..:.on doing business &t the Ivorvak
landZill. ' S

C. Louis and ISL opersce Novak landﬁlll -

-y

T

D. Louis, Hn.lda and NSL sre herem colle'-uvely rezerrai to es '‘Tovak'.

E. On March 24, 1972 the Deoarment issued o louis, Sol:.d Waste Nanazenent :

Permit Nazber 100534 for the opera..:.on of & natural renovatmn type of seni-
tazy lancfill for the disposal of mum.c:_pal waste. L

F 8] Seo.e..be. 15, 1982, the Deparmen: ‘emended permit mxber 100534 to a.lo.. ~

for inszal la.mn and ope:a..mn o- & pethane gas v=~1"m.g system at The hove.x
land£ill. : ey .

G. -Since et lesast July 14 1982 e':xd o'bserved by the Depar*:ment cuzing seven
(7) inspections, the l\ovak Landfill ] ‘exceeded the finel vertical eleverions
end leterzl bounderies ellowed by Solid Weste Menagement Permit
Number 100534 in- violation of Sections 201, 610(1), 610(2) and 610(&) of the
gothWaizt)e Act, 35 P.S. 5§ 6018 201 6018 610(1) 6018.610(2) and '
- 6018.610 : : . _

..o

s\ao

\

=

el design concept of :n._ chak x.and"" 11, in &ccordance with 23?3%
r 75, wes based on mzintzining & 1:1 ratio of depth of renovating
th the lendfill to aep.h of solid waste in the lendfill, to reno-

2021185
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K.

vate any leachate generated by the landfill before it eaters groundwater.
The approved £inal elevations were designed to maintein this ratio. By
exceeding the approved final elevations, the Novak LendZi1l] threatens to
produce leachate whose quantity end rmali.ty would exceed the renovating

capacity of the soil beneath the landfill and contaxinate groundwater. -

The existing groundwater monitoring system at the Novak landfill - is
inadequate under the requirements of the Solid Waste Act and the Clean

.Streams Law. Specifically, wells Nos. 5 and 6 were required by the approved
- plans to have been installed prior to any disposal on the—trench area of .the -

Novak landfill, end were to have been sezpled quarterly with the analysis
results submitted to the Department. Disposal operations on the trench area
compenced on Angust 30, 1982 and these wells were mot installed until
Novexber 7, 1984. The results of sampling these wells have not been
submitted to the Department. Said sample results represent a _portion of the
data needed for the Department to assess whether -additional- g:romcwater-» :
monitoring is necessary at the Novak Landfill in order to provide an
accep..able groum&raTos ':.c:".i:::‘.:.; System. - -

N/

As a result of, inter alia, excessive deposi ts of waste, Novak Landfill is
causing or rhreacenuxg Lo cause pollucion of groundgwater, a water of tne
Commonweslth, with leachate, an induscrial waste as defined in Section 1 of
the Clean Streams lLaw, 35 P.S. §691.1, and & solid waste as defined in
Section 103 of the Solid Waste Mansgement Act, 35 P.S. §6018.103.

From at leest March 12, 1982, wntil the date of this Order, and observed by .
the Deoa:':men" é=3ing 38 inspectione, the mos:t recent of which was on
October 9, 108, completel portions cf the Novek landZfill heve not received
adequare Zinal earch cover and heve mo: been prooe-xy graded and vegetated
in violation of 25 Pa. Code 75.24(c)(2) (n-) and (pxii), 75.26(0), and

" 75.26(p) and, therefore, in violarion of Seczion 610(2), 610(4) and 610(9)

of the Solid Waste Act, 35 P.S. 8§ 6018.610(2), 6018. 610(4), and
6018.610(9) .

From at least March 12, 1982, until the date of this Order, surface water at
the Novak Landfill hes not been menaged to minimize its percolation into the
solid waste deposits. Specl fically, the Novak landfill is graded such that
surface water cannot drain off many arees, end Dopartmen: inspections on

22 occas:.ons, the most recent of which were on July 19, 1984 and October 9,
1984, found depressions’ or surface water pcnied on the iancZiil. This
improper management of surface water is in violation of 25 Pa.

Code 75.24(c)(2) (xvi.ii) and therefore in violation of Sections 610(2)

" 610(4) -and 610(9) of the Solid Waste Act 35 2.5. §§ 6018. 610(‘),

6018.610(4) , and 6018.610(9).

Novzk has engaged in earth :x:v:\.n, activities at the MNovak Landfill. The
erosion and sedimentation controls et the lovek landZfill are not edequate to
meet the requirements of 25 '-"a. Code Chspters 75 and 102 of the Rules and
Regulations of the Department. }ovak does not have an erosion end sedimen-

Y

-—
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tation contrel plan in violazion of 25 Pa. Oode Cnaote. 102.4 and, there- 7
fore, in violation of Sections 402(s) end 611 of the Cleen Streems law,
s P.S. §§691.402(a) end 691. 611

N. Novak has not cozpleted installation of the gas venting system reqxn.red by

Solid Waste. Nanagenen:: Permit Number 100534. .

0. Novak has not cperated the Nove.k Landf*...l in eccordance with 25 Pa. Code
Cnepter 75 of the Rules and Regulations of the Deparcment. Specifically,
Depertment inspections of the Novak Landfill on March 12, 1982, April 12,
1982, July 14, 1982, October 13, 1982, October 27, 1982, -Decembe. 8, 198‘.,

April 29, 1983 "hune 3, 1983, June 23, 1983, A.xgust 2, 1983, ADr:.l 3 1984,

\/ Jemery 6, 1933, February 28, 1883, March 15, 1983, April 14, 1983,

April 27, 1984, Novezber 30, "1984 and December 7, 1984 have found that ede-
quate daily cover materiel hes ot been provided at the Novak l1andfill in
violation of 25 Pa. Code 75.26(1) and therefore in violation of _

Sections 610(2), 610(4), and 610(9) .of the Solid Weste AT,y il
35 P.S. 8% 6018. 610(2) 6018 610(4), and 6018. 610(9). | _

P. The Deparment has oe:ermmed t:hat Novak hes not Hled & collaterel bond for
_the land ocapied by the Novak lendfill es required by Section 505(a) o‘
the Solid kas.e Azt 35 P.S. §6018 505(&) .

Q. The eforexentioned violetions.end conditions et the Novak Landf:.ll

constizute a s_a'-u:orv public rdsence pursuant to Section 601 of the Solid
Veste Acz, 25 P.S. § 601E.601 and Sections 307 end/or 4O of the Clean
'St—eams ..au, .,5 P.S5. 8§ 691.307 and 691.401.

R. ".he eforecencioned violarions end c:n:!i:m"xs gc the Novek land&
constitute & .common law pudblic milsence end constitute e c\ange. to public
. heelth and safety end to the eaviromment, end are wunlawful pursuant to
Sections 610 of the Solid Weste Azr, 35 ?.S. §of)18 610, end Seccion 611 of

)  the Clean Stre.a:ns Law, 35 P.S. § 691 611.

nm on this thirteenth da of Daca:.bo- 198% pursuant to

'Sec::ions 10-4(7) 104(23), 201, 505, 601 602, 610(1) 610(2), 610(4), end 610(9)

of the Pennsylva:u.a Solid Waste Manegement. fzt, the Act of July 7, 1980, No.- 97,

" P.L. 380, 35 P.S. §% 6018.104(7), 6018.104(13)  6018.201, 6018, 505, 6018. 601,

6018.602, 6018. 610(1), 6018. 610(2) €018.610(4), &nd 6018 610(9); Sections 301
307, 316, 401, 610 end 611 of the Pem.svlvan.a Cle..n Screams Law, the Azt of
Jume 22, 1937, P.L. 1057, es emended, 35 P.5. §§ €91.301, 691. 307 €91.316,
691.401, 6°1. 610 "and 691.611; end § 1917-A of the Airinistrarive Code of 1929
the Act of Aorid 9 1929, P. L 177, es gnended, 71 P.S. § 510-17 it is, hereby
ordered ther Louis J « Novek, Sr., Bilds Novek I.cu.s end Hilda Novek as hmisbend
and wife, and Novak Smitary lendf11, Inz.- (collec vely, Novak) are end shall
be jcmt.y e::d seve..a" ly ligble to do t.ne fn‘ lowing: ‘

1. Iwcvak s"ﬂ“ cesse 211 solid waste di.soose.l cp"ac..c')s &t the Novak I%ll

—

.. by 12:01 L.M., Mondey, L‘e"z:_':»v' 17, 1984,
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. 3.

Novak shall clese the Novak Landfill in a..co*dance with 25 Pa. Code
Chapter 75 and the following schedule:

A. Tovak shall cocmplete covering the Novak lendf1l with two feer of final
cover soil by December 29, 1984

B. DNovak shall grade the Novak Landﬁll in sccordence with permit
No. 100534, or as approved by the Department by January 31, 1935.

C. DMNovak shall cczplete mstallat::.on of the approved gas ventin° system by
Jenuary 31, 1985. L - : - _

.D. Novak shall seed and stabilize all disturbed areas of ths Novak
Landf:.ll by March 31, 1985..

E. By Jam:a:y 15, 1985 Novak shall submit for Department modification ar
approval, an erosion end sedimentation control .plan developed in accor-
dance mm 25 Pa. Code Chapters 75 and 102 and approved by the Sod

" Corservation Service. Said plan shall include an irplementation

schedule providing for completion of construction of necessary erosion
and sedimentation control facilirties by no later than March 15, 1985.

" By Match 1, 1985 Novak shall develop and submit for Department modifi-
. cation or approval, a post closure mzintenance plan.

n}

G. Upon Department approvel or epprovel with modificestion, Novak s'nall
:Lmlenen" the z—::o*oved or modified mans in paragrapns 4% end 4F. Said
_2pproved o modified plans are hereby incorporated and enforcesble as
pert ol this crdex.

o

Novek shall subxit to the Depertment, witchin ZHve (5) cays o receiving thex,

the results of the recent sampling of wells Nos. 5 and 6. Novek snell con-

- time to sample all of the Novak lLandfill monitoring wells quarterly and

b

5.

" submit the results to the Department in eccordance with 25 Pa. Code
Chapter 75 and the approved plams.

Novak shall imed:.ately implement terporary erosion and sedimentation
contrels until the erosion and secdimentation plan specified in paregraph 22
herein, is approved and implemented. Such conrols may include, but shall
not be limited to construction of ditches to civerz mmois to sedimencacion
basins zné use of stTaw bzies.

By no later than December 31, 1984 Novak shell retzin & quelified hydro-
geologist and sut=it to the De'-“'ma for modification o a::::oval & work
plan describing the scope and methods of the "'»c::cowlog:.c stuly to deter-
mine the extent end impact of growmdwater coatzminstion at znd in the vici-
nity of the Novak 1ené#1l. The work plan snzll consider: the nsed Zor
23¢irional wells end/cr the use of existing cZf-site private wells. The
wozk plan shall: m*lu..e target dates for ccmpletion of the va:m@agasrs

JP@'L’? |

"

-
-

—/
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7.

._‘5_

cozprising the study; and & £inal report with reccorendations. The scope of
the study shall include, as a minimem:

A. listings of groundwater ﬁ.owsﬂ and directions.

E. Fréct:ure trace and sim&mlg;j;ei{alysis of site end surroundings.

C. Effect of the nearby abandohsﬁ"miné oa groundwater flow.

D. &nalysis of potem::..al for groundwater mo\mdmg -

E. Analysis of groundwater qualit}

F. vDefm:.t:.on of the present namre, and extent of groundwater pollut:ién.

-t

G. Evaluation of the poten:zal for firther spreed of grommwarp- R

-° -

_pollucion.

I'd
-
’

H. Rere of c!isc'na:ge ana extent ‘df Eny contemination.

I. . DeZinition of &ll sources of the pollucion end & description of the. -

meens ‘and methods prooosed or. used for cn._ elimination of szid sources.

J. Evaluanon of alterna ives ava..le.ole to return the so.l and groundwater
to their nanmral m;al:.::t.es. T

K.. The groundwater quelic mcni:di‘:’.. - progren which will gllow for eve-
_ 4 ng prog
luation of long terr growndwater quslity conditions and which will
insure the protection of the public heslith.

" L. "The conclusions and proposed estione o retuxn soil and groundwater to

" their natural quality end 2 schecmle for. eccodplishing such actions.

chak shall concuct the hycroga:log:.c stucy won the Debart:nen s approval
or epprovel with md._.:.;at:.on of the work plan.

] Upon the Depertment's epprovel or epprovel with mod:..ﬁcation of the study's
. final report Novek shall izpediately.. t.s.ke such ection to deterzine necessary

by the report or the Deparment's modificetion thereof, to eli-inate soil
end groundweter pollution. Seid z:a*ave: cr @ocified Zinel repert is na::eoy
incorporated and exmrceanle &s past of this Order..

Bymlaterﬂ:anbece:ﬂ;e. 31 1984, Novek ghell submttor.‘n..béna_.__.entan

acceptsble bond on forms provided by the Depertment for the closure of Novek

Landf1l.- The bond shell cooply with the requirexments of Section 505 of the

. Solid Weste Act, shell be in the exoinmt of $300,000.00 end shell neme

the Co::nonw_al th of Pe:msylvm es oolz.zee.

Origy
(R@w
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CIVTL PDULTY ASSISSMET

The Department has the power and authori ity to assess civil penalties for each
and every violation of the Solid Vaste Act and the Rules and Regulation pro-
mulgared thereunder, and an auount o greater than $25,000.00 per-violation per
35 P.S. § 6018.605. In assessing a civil penalry for the violations spe-
cified herein, the Deparmment has considered the fallowmg relevant factors:
willfulness of the violations, demege to eir, water, lend or other natural
resources of the Commonwealth or their uses, and cost of the Commonwealth of

" day:

invesctigating the violations.

W,

THEREFCRE, -pursuant to Sec..:.ons 603 of the Solid kasr.e Act,
35 P.S. § 6018.605, the Department hereby assesses upon Louis 3. Novak, Sr.,
Hilda Novak, IpmsandH:.ldanakastmsbandandw:.fe mdNovakSanir.a:y

Landfill (collectively Novak)the following Civil Pena.lt:y.

1.

(]

o

For exceeding the final vercical elevarions -and- 1ateral -boundaries < ="

. allowed by Solid Weste Management Permit Number 10053& in violation of

Secrions 201, S10{1), £10(2) ond C10(4) of SeSoriz-w P

e ey ) What e wabe VaWU\T) Vel G -N-an— WESTE rh_-., -t i Gade

§§ 6018.201, 6018 610(1), 6018 610(2) and 6018.610(4), MNovak is
assessed a civil penalty of $15,000.00.

for mein:aining a groundwates mnito::ing system ot mee:ing the
requirerents of the Solid VWaste Act and the Clean Streaxms iaw, and not’
in eccordance with the epproved permit plens, in violecion cf '
Seccions 610(4) and 610(9) cf the Solid Wesze Azt, 35 P.S. _—
85 6018.610(4) end 6018.610(9), en CVC.Db‘"' 3, "9"-- Novak is assessed
& Civil Fensicy o $10,000.00.

1

143
'i

or meintaining inadequate Zinel cover, izmroper sicpes and inadequate
vegeration cn completed porticns ol :ne Rovek Land=311 en

0c:obe.r 9, 1984, in violation of 25 Pa. Code 75.24(c)(2) (oci) and
(oxcil), 75 26(0), and 75. 26(*.:) end, therefore, in violation of
Sect:lon 610(2), 610(4) .and 610(9) of the Solid Weste Acz, 25 P.S.

8§ 6018. 610(2) 6018.610(4), end 6018.610(9), Novak is assessed a Civil

Penalty of $6,000. 00.

For the improper management of surface vater at the Novak landfill’ on-
July 19, 1984 and October 9, 1984, in violation of 25 Pa. Code

75.24(c) (") (>nviil) and therefore in violazion of Seczicns 610(2), aad
610(4) and 610(8).cf the Solif waste act 25 P.S. 8§ 601L.610(2), s
6018.610(4) , and 6018. 610(9) Novek is sssessed a Civil Penalrty of -

$6,000.00.

For not providing adequate dzily cover ca March 12, 1982, Ap"*.l 12

1082, July 14, 1882, Cctober 13, 1982, October 27, 1982, Dececber

1982, Jamuary 6, 1083 re..r.:.a:y 28 1983 March 15, -983 Aoril 14

1983, Aozl "9 ’QS3, Joe 3, 1683, June b 1983, AgL.s.. 2, 1933,

Apnl 3 1934, .A.':....l 27, -934 vazrber 30, 198\4 and De.ce_.b%r 7, 1984,
IGINAL
(Reg)

20
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in violaticn of 25 Pa. Gode 75.26(1) and therefore in violation of
Seczions 610(2), 610(4), and 610(9) of the Solid Waste Act,
35 r.S. §§ 6018 610(2), 6018. 610(‘»), and 6018.610(9). Novak is

assessed a civil penalty of -$9,000. 00.
Total Civil Penzlty of §46,000.00. ) : - . -

Tnis penalty shall be paid to t.he Comanwealth of Pemnsylvenia - Solid Weaste
Abatement Fund and shall be forwarded within 30 days of receipt of this order

and civil penalty assesszent to the Pennsylvania Depar:men: of Envirommental .
Resources, Bureau of Solid Weste Mansgement, 1875 New hope StTeet, Morristown, . = -
Pennsylvenia 19401, Artention: VWayne L. Lym, Regional Solid Vaste Mznager.

The essessment of the foresaid civil penslty shsll not waive the rights of the
Department to proceed w:Lt:h eny other . ranedy at lsw or in equity for the offense '

as specified herein.

Tnis action of the Depar::nent may be anpealanle to the Envircnmencel-Heari :
Board, Third Floor, 221 N. Second Strest, Harrisburg, P4 17101, (717- 78/-3483) e

- by eny eggrieved person pusoumnt o Sc”"' o0 1021 -8 of o '--~'“ crrotive Cnbe

T Swe0a/16.2

S/ e Yo,

of 1929, 71 P.S. Section 510-21; and the Administrative Agency law, 2 Pa. C.S.,
Cnmpter 5A. Appeals must be’ Zled with the Envirommental Eesr esring Board within’
30 days of receipt of written notice of this action wmless the eppropriate
statute provides & different time per.od Copies of the appeal form &nd the
*et:u..a:lms governing practice and procedure before the Boerd may be obtained
£cx the Boe=d. This peragraph does not, in and of :.tsel:, creste sny Tight o
eppeal beyoni that perzitted cry eppl iceble statures end decisional 1ew.

COMONWEALTH CF PEXNSYLVANIA _
DEDARTMENT (5 '\*\m\v\’:z.: RESOURCES

wAYNS L. LYNN
REGIONAL SOLID WASTE KAI\AG:R

"

Oigy,
R e;,y”&
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ENVIRONMENTAL HEARING BOARD

Third Floor
221 North Second Street
Harrisburg, Pennsylvania 17101

LOUIS J. NOVAK, SR.,
HILDA NOVAK,

NOVAK SANITARY LANDFILL, INC.

vs.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES :

CERTIFICATION

NORRISTOWN

FEB7 1985 St

DOCKET NO. 84-425-M

OF SERVICE

I, MICHAEL J. SHERIDAN, counsel for Appellants, hereby certify thatva

true and correct copy of the foregoing Amended Petition for Supersedeas was

served on the following in the following manner on February 6, 1986:

Environmental Hearing Board

221 North Second Street

Third Floor

Harrisburg, Pennsylvania 17101
Three Copies by Express Mail

Mr. Wayne L. Lynn
" Regional Solid Waste Manager
Department of Environmental Resources
Norristown, Pennsylvania 19401
One Copy by Express Mail

~"

Bureau of Litigation

P.O. Box 2357

508 Executive House

101 South Second Street .
Harrisburg, Pennsylvania 17120
One Copy by Express Mail

Kenneth A. Gelburd, Assistant Counsel
Department of Environmental Resources -
Office of Chief Counsel ’
1314 Chestnut Street, 12th Floor
Philadelphia, PA 19107

One Copy by Express Mail

%

Y ALM

“Air sl A
M MICHAEL J, FHERIDAN, ‘ESQU\IEE .
ﬁhﬂ L/
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